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PREFACE. 



In examiaing the opinions of different authors upon 
capital punishments, various questions present them- 
selves to our consideration. 

1. Upon what principle is the punishment of 
death inflicted? 

2. Upon what authority is the punishment of 
death inflicted ? 

3. What are the effects of the punishment of 
death? 

4. What are the sentiments of eminent men ? 

5. What are the laws of otlier countries? 

^ 6. Supposing the punishment of death to be ex- 

pedient, for what offences ought it to be inflicted ? 

7 7. Supposing the punishment of death not to be 

7 expedient, can any, and what remedies, be suggested ? 
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IV PREFACE. 

We are informed by Lord Bacon, (a) that one of 

the great obstacles to the advancement of truth is, 

" the over-early and peremptory reduction of know* 

" ledge into arts and methods : which once done, 

" sciences commonly receive small or no augmen- 

" tation. For as young men, when they knit and 

shape perfectly, do seldom grow to a farther 

stature ; so knowledge, while it is dispersed in 

aphorisms and observations, may grow and $hoot 

up; yet once inclosed and comprdhended in 

** methods, it may, perchance, be farther polished 

^' and illustrated and accommodated for use and 

" practice, but it increaseth no more in bulk and 

. ** substance. And another error of the same nature 

A " is, an impatience of doubt, and an unadvised haste 

^^ to assertion, without due and mature suspension 

" of judgment; for the two ways of contemplation 

** are not unlike the two ways of action, commonly 

" spoken of by the ancients ; of which one was a 

" plain and smooth way in the beginning, but in the 

" end impassable; the other rough and troublesome 

" in the entrance, but after a while fair and even ; so 

"is it in contemplations ; if a man will begin in 

^ " certainties, he shall end in doubts ; but if he can 

" be content to begin with doubts, and have patience 

^* a while, he shalj end in certainties/' 

Under the impression of these truths, no attempt 



(a J Advancement of Learning. 




PREFACE. V 

is made to investigate the different questions con- 
tained in this volume. — It has been selected at the 
request of a society, whose object is the dilSiision 
of knowledge respecting the punishment of death and 
the improvement of prison.discipline, and is submit- 
ted to general perusal with the anxious hope of excit- 
ing enquiry, and of obtaining information upon 

« 

these important subjects, (a) 

Some estimate of the general utility of such sub- 
ordinate labors may be formed by a consideration of 
the following extract from the preface to Lord 
Coke's fourth Institute.— ^** As in a hi^ and large 
building, he that beholds the same after it is finished 
and furnished, seeth not the carriages, scaffolding, 
and other invisible works of labour,' industry, and 
skill in architecture ; so he that looketh in a book 
full of variety of important matter, especially con- 
cerning sacred laws, after it is printed and fairly 
bound and polished, cannot see therein the carriage 
of the materials, the searching, finding out, perusing 
and digesting of authorities in law and other invi- 
sible works, tam laboris quam ingenii.^ 

The particular utility of researches respecting 
crime and punishment may be explained in the words 
of the same great man. In the epilogue to his third 
Institute, he says : " True it is, that we have found 

(a) See page 315. 
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^* PREFACE* 



by woful experience, that it is not frequent and ofteit 

k punishment that doth prevent like offences, melior 

est enim Jmtitia vere pmeveniens, quam severe puniens^ 

J agreeing with the rule of the physician for the safety 

of the body, prastat cautela, quam medela : and it is 

a certain rule, that, videbis ea s^epe cammitti, quae 

Siepe vindicantur ; those offences are often committed, 

'^ that are often punished: for the frequency of the 

punishment makes it so familiar, as it is not feared. 

For example, what a lamentable case is it to see so 

many Christian men and women strangled on that 

cursed tree of the gallows? — ^insomuch, as if in a large 

field a man might see together all the Christians that, 

but in one year, throughout England, come to that 

untimely and ignominious death, — if there were any 

spark of grace, or charity in him, it would make hi9 

heart to bleed for pity and compassion. 

" But the consideration of this preventing justice 
were worthy of the wisdom of parliament; and in 
the mean time expert and wise men to make prepara- 
tion for the same, as the text saith, ut henedicat eis 
Dominus. Blessed shall he be that layeth the first 
^ stone of the building, more blessed that proceeds in 
it, most of all that finisheth it, to the glory of Godj> 
and the honour of our King and nation." 
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** Men have entered into adesire of learniog and knowM^^ mm»tttaita open 
a natural curiosity and inquisitive appetite : Bometimes to entertain their mindc. 
v^ith variety and delight : sometimes for ornament and reputation : and some* 
times to enable them to victoiy of wit and contradiction: and most times for 
lucre aind profession : but seldom smcerdy to give a tru« accoilnt of theilr gift 
6f teason for the benefit and use of man i— aft tf thfer^ tirere sought in knowledge 
a 'Couch, whereupon to rest a searching and restless spirit: ^r a terrace for .1^ 
wandering and variable mind to walk up and down vnth a fair prospect : or a 
tower of state for a proud mind to raise itself upon: or a fort or commanding 
ground for strife ahd Contenfibn : or a shop ibt profit and sale : and not a lick 
Atort4ida8e fott- the glory df the Ci^tor, and the Mllef of manli etM^" 

BACON, 
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Audi 



Nulla vnquam demorie homims cundatio Umga est* Juvenal, 



— -^Wben man's life is in debate, 

Th^ Judge can ne'er too long deliberate. Drtden. 



PoWEB and superiority are so flattering and delightful, that * 
fraught with temptation and exposed to danger as they are, 
scarcely any virtue is so cautious, or any prudence so timorous, 
as to decline them. Even those that have most reverence for 
the laws of right, are pleased with shewing that not fear, but 
choice regulates their behaviour ; and would be thought to com* 
ply rather \han obey. We love to overlook the boundaries which 
we do not wish to pass ; and as the Roman Satirist remarks, he 
that has no design to take the life of another, is yet glad to have 
it in his hands. 

f' 

Prom the same principle, tending yet more to degeneracy and 
comif^tion, proceeds the desire of investing lawflil authority with 
terror, and governing by force rather than persuasion. Pride is 

B * 









« DR. JOHNSON. 

unwilling to believe the necessity of assigning any other reason 
than her own will ; and would rather maintain the most equitable 
claims by vidence and penalties, than descend from the dignity of 
command, to dispute and expostulation. 

It may, I think, be suspected, that this political arrogance has 
sometimes found its way into legblative assemblies, and mingled 
with deliberatidns upon property and life. A slight perusal of 
the laws by which the measures of vindictive and coercive justice 
are established, will discover so many disproportions between 
crimes and punishments, such capricious distinctions of guilt, and 
such confusion of remissness and severity, 9fe can scarcely be be- 
lieved to have been produced by public wisdom, sincerely and 
calmly studious of public happiness. 

The learned, the judicious, the pious Boerhaave relates, that 
he never saw a criminal dragged to execution, without asking him- 
self, '^ Who knows whether this man is not less culpable than 
me f" On the days when the prisons of this city are emptied into 
the grave, let every spectator of the dreadful procession put the 
same question to his own heart* Few among those that croud in 
thousands to the legal massacre, and look with carelessness, per- 
haps with triumph, on the utmost exacerbations of human misery, 
would then be able to return without horror and dejection. For, 
who can congratulate himself upon a life passed without some 
act more mischievous to the peace or prosperity of others than 
the theft of a piece of money ? , 

It has always been the practice, when any particular species 
of robbery becomes prevalent and common, to endeavour its 
suppression by capital denunciations. Thus one generation 
of malefactors is commonly cut off, and their successors are 
frighted into new expedients ; the art of thieving is augmented 
by a greater variety of fraud, and subtilized to higher degrees 
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DR. JOHNSON. 3 

of dexterity, and more occult methods of conveyance. The law 
then renews the pursuit in the heat of anger, and overtakes the 
offender again with deatli. By this practice, capital inflictions 
are multiplied, and crimes, very different in their degrees of 
enormity, are equally subjected to the severest punishment that 
man has the power of exercising upon man. 

The lawgiver is undoubtedly allowed to estimate the malig- 
nity of an offence, not merely by the loss or pain which single 
acts may produce, but by the general alarm and anxiety arising 
from the fear of mischief and insecurity of possession; he there- 
fore exercises the right which societies are supposed to have 
over the lives of those that compose them, not simply to punish 
a transgression, but to maintain order and preserve quiet; he 
enforces those laws with severity that are most in danger of vio- 
lation, as the commander of a garrison doubles the guard on that 
side which is threatened by the enemy. 

' . This method has been long tried, but tried with so little suc- 
cess, that rapine and violence are hourly ^creasing; yet few 
seem willing to despair of its efficacy : and of those who employ 
their speculations upon the present corruptions of the people, 
some propose the introduction of more horrid, and lingering, 
terrific punishments; some are inclined to accelerate the 
executions ; some to discourage pardons ; and all seem to think 
that lenity has given confidence to wickedness, and that we can 
only be rescued from the talons of robbery, by inflexible rigour 
and sanguinary justice. 

Yet since the right of setting an uncertain and arbitrary 
value upon life has been disputed, and since experience of past 
times gives us little reason to hope that any reformation will be 
effected by a periodical havoc of our fellow-beings, perhaps it 
will not be useless to consider what consequences might arise 

B 2 
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4 DR. JOHNSON. 

from relaxations of the law, and a more rations^ and equitable 
adaptation of penalties to olSences. 

Death b> as one of the ancients observes, of dreadful things 
the most dreadful; an evil, beyond which nothing can be 
threatened by sublunary power,^ or feared from human enmity 
or vengeance. This terror should, therefore, be reserved as the last 
resort of authority, as the strongest and most operative of prohi* 
bitory sanctions, and placed before the treasure of life, to guard 
from invasion what cannot be restored. To equal robbery with 
murder, is to reduce murder to robbery ; to confound in com* 
mon minds the gradations of iniquity, and incite the commis- 
sion of a greater crime to prevent the detection of a less* If 
only murder were punished with deatli, very few robbers would 
stain their hands in blood ; but when, by the last act of cruelty^ 
no new danger is incurred, and greater security may be obtained, 
upon what principle shall we bid them forbear i 

It may be urged, that the sentence is often mitigated to sim- 
ple robbery; but surely this is to confess that our laws are un- 
reasonable in our own opinion ; and indeed it may be observed, 
that all but murderers have, at their last hour, the common sen^ 
ssttions of mankind plea<^ing in their favour. 

From this conviction of the inequality of the punishment to 
the o£fence, proceeds the frequent solicitation of pardons. They 
who would rejoice at the correction of a thief, are yet shocked at 
the thought of destroying him. His crime shrinks to nothing 
compared with his misery ; and severity defeats itself by exciting 
pity. 

The gibbet, indeed, certainly disables those who die upon it 
from infesting the community; but their death seem? not to 
contribute more to the reformation of their associates, than any 
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other mediod of separatioB. A diief seldom passes much of Ins 
time in recollection or anticipation, but from robbery hastens to 
fliot, and from riot to robbery; nor when (he grave closes upon 
bis companion, has any other care than to find another, 

( The frequency of capital punishments, therefore, rarely hinders 
the commission of a crime, but naturally and commonly prevents 
its detection p and is, if we proceed only upon prudential prin- 
ciples, chiefly for that reason to be avoided* Whatever may be 
urged by casuists and politicians ^the greater part of mankind) as 
they can never think that to pick the pocket and to pierce the 
beart is equally criminal, will scarcely believe that two malefiM;- 
tors so different in guilt can be Justly doomed to the same punish- 
ment; nor is the necessity of submitting die conscience to human 
laws so plainly evinced, so clearly stated, or so generdly allowed, 
but that the pious, the tender, and the just, will always scruple to 
concur with the community in an act which their private judg- 
ment cannot approve. 

He who knows not how often rigorous laws produce total 
impunity, and how many crimes are concealed and forgotten, 
for fear of hurrying the offender to that state in which there is 
no repentance, has conversed very little with mankind. And, what- 
ever epithets of reproach or contempt this compassion may incur 
from those whoconfound cruelty with firmness, I know not whether 
any wise man would wish it less powerful or less extensive* 

If those, whom the wisdom of our laws have condemned to 
die, had been detected in their rudiments of robbery, they migh^ 
by proper discipline and useful labour, have been disentangled 
from theur habits; they might have escaped all the temptations to 
subsequent crimes, and passed their days in reparation and peni- 
tence; and detected they might all have been, had the prosecu- 
tors been certain that their lives would have been spared* I 
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believe every thief will confeds, that he has been more than once 
seized^ and dismissed ; and that he has sometimes ventured upon 
capital crimesi because he knew, that those whom he injured 
would rather connive at his escape, than cloud their minds with 
th» horrors of his death. 

^11 laws against wickedness are ineffectual, unless some will 
inform, and some will prosecute ; but till we mitigate the penal- 
ties for mere violations of property, information will always be 
hated, and prosecution dreaded. The he^rt of a good man can- 
not but recoil at the thought of punishing a slight injury with 
death ; especially when he remembers, that the thief might have 
procured safety by another crime, from which he was restrained 
only by his remaining virtue."* 



* Abont ^ye years since, the county of York were deeply interested in th^ 
trial of the father of a large family, who, when living in the greatest respecta- 
bility, was accused of highway robbery. 

The trial was in York Castle; the prosecutor was a youth of about 20 years 
of age, the son of a banker, and tiie pirisoner a stout athletic man, of 50. 

The prosecutor had transacted his business as usual at the Market-town ; he 
had received several sums of money in the presence of the prisoner; had duaedy 
and about twe o'clock had set out on his return home : it was a fine evening in 
summer, and he rode gently on : in a solitary lane he was overtaken by the 
prisoner, who seized him and demanded bis pocket-boo|& : in the first agony of 
anrprise and fear, the prosecutor gave him a violent blow with his whip ; bat 
the prisoner, who was a very powerful man, dragged him from his horse, knelt 
down upon him, and took from him his money and account books. In this 
situation the prosecutor begged very earnestly for his life. As he laid under 
the prisoner, he watched his countenance, and saw that he was much agitated: 
he desisted, arose, mounted his hone, and rode away. It was then about seyeQ 
o'clock m the evening; but the youni; man was so piuch exhausted, that he did 
not reach home till late at night. He im];nediately stated thesp circumstances; 
but the improbability of his having been robbed in open day-light, on a public 
road, and of his having lost various memorandums, which a robber would 
scarcely have taken, excited some suspicion respecting th^ tnath of this 
statement. 

As 
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The dbUgadons to assist tbe exercise of pnblic justice are 
indeed strong ; but they will certainly -be • oveipowered by 

f 

tenderness for life. What is j)unished with severity contrary 
to our ideas of adequate retribution^ will be seldom discovered ; 
and multitudes will be suffered to advance from crime to crime 
till they deserve death, because, if they had been sooner prose- 
cuted, they would have suffered death before they had deserved 
it. 

This scheme of invigorating tbe laws by relaxation, and 
extirpating wickedness by lenity, is so remote from common 
practice, that I might reasonably fear to expose it to the public, 
could it be supported only by mj own observations; I shaU 
therefore, by ascribing it to its author. Sir Thomas More, 



As the Jnry were leaviog the Box, the young man who had been robbed, 
begged to be heard. He was lo much agitated, that he jcould scarcely speak ; 
when he recovered himself, he said, ^ I stand here to plead for yoor mercy 
towards a man, who listened to my voice when I begged for mercy frnrn htm. 
If he coold have been deaf to my cry, I should now be in my grave, 
and he in the bosom of a respectable fiimily, with the wife who believed him 
virtuous, apd the children who loved him. It has been j>roved to yon that his 
connectSons, his character, his religious persuasion, would all have united to 
shelter him from suspicion ; it has also been proved that 1 was lame from my 
birth ; that I am feeble; that I had exasperated him by a blow which almost 
fractured his skull ; and that he knew I could identify him ; but the kind<> 
nessjof his nature preponderated, it overcame the fear of disgrace; and he 
suffered me to depart, that I might be the cause of his death. If you do not 
pity his momentary lapse, tf yon db not respect his return to virtue, it would 
have been well for me if I had died \ It is me that you ^U condemn, I shaU be 
the victim of the law, and he gave me my life in vain!" 

fie was frequent][y interrupted, during this affecting appeal, by the tears of 
the Jury, and the general distress of the Court.— The prisoner was fbnnd Guilty, 
and was executed.-^The story is weU known in the county of York* The name 
ia anj^refsed from respect to his fnen^» 
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8 SIH W. BLACKSTONE. 

endeavour to procure it that attention which I wish always paid 
to prudence^ to justice^ and to mercy. 

BmMfT^ No, 114; April iMh, 1751. 
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In proportion to the importance of the criminal law, ought also 
to be the care and attention of the legislature in properly^vming 
and enforcing it. It should be founded upon principlCs that 
are permanent, uniform, and universal ; and always conformable 
to the dictates of truth and justice, the feelings of humanity, 
and the indelible rights of mankind: though it sometimes 
(provided there be no tran^ressioa of these eternal boundaries) 
may be modified, narrowed, and enlarged,^ according to the 
local or occasional necessities of the state which it is meant to 
govern. And yet, either from a want of attention to these 
principles in the first concoction of the laws, and adopting in 
their stead die impetuous dictates of avarice, ambition, and 
revenge; from retaining the discordant political regulations 
which successive conquerors or factions have established in the; 
various revolutions of government ; from giving a lasting effic£|c^ 
to sanctions that were intended to be temporary, and mad# 
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(as Lord Bacon expresses it) merely upon the spur of the occa« 
sioh ; or from, lastly, too hastily employing such means as are 
greatly disproportionate to their end, in order to check the pnn 
gress of some very prevalent offence ; from some, or from all 
of these causes, it hath happened, that the criminal law is in 
every country of Europe more rude and imperfect than the civiL 
I shall not here enter into any minute inquiries concerning the 
local constitutions of other nations; the inhumanity and mb« 
taken policy of which have been sufficiently pointed out by 
ingenious writers of their own"*^. But even with us in England, 
where our crown law is, with justice, supposed to be more 
nearly advanced to perfection ; where crimes are more accurately 
defined, and penalties less uncertain and arbitrary; where all 
our accusations are public, and our trials in the face of the 
world ; where torture is unknown, and every delinquent is judged 
by such of his equals against whom he can form no exception, 
nor even a personal dislike ;— -even here we shall occasionally 
find room to remark some particulars that seem to want revision 
and amendment These have chiefly arisen from too scrupulous 
on adherence to some rules of the ancient common law, when 
idle reasons have ceased upon which those rules were founded ; 
from not repealing such of the old penal laws as are either ob- 
solete or absurd ; and from too little care and attention in framing 
and passing new ones. The enacting of penalties, to which a 
whole nation shall be subject, ought not to be left as a matter 
of indifference to the passions or interests of a few, who, upon 
temporary motives, may prefer or support such a bill ; but be 
calmly and maturely considered by persons who know what pro- 
visions the laws have already made to remedy the mischief com- 
plained of: who can from experience foresee the probable 
consequences of those which are now proposed, and who will 
Judge without passion or prejudice, how adequate they are to 






* Baron Montesqniev, Marqais Beccaria, &c. 
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10 SIR W. BLACKSTONE. 

the eviL It is never usual in the house of peers even to read t 
private bill, which may affect the property of an individual, 
without first referring it to some of the learned judges, and hear- 
ing their report thereon"*^. And aurely equal preeaution is ne*> 
cessary, when laws are to be established, which may affect the 
property, the liberty, and perhaps even the lives, of thousands. 
Had such a reference taken place, it is impossible that in the 
eighteenth century it could ever have been made a capital crime, 
to break down (however maliciously) the mound of a fi^-pond, 
whereby any fish sliall escape ; or to cut down a cherry-tree in 
an orchard*}-. Were even a committee appointed but pnce in an 
hundred years to revise the criminal law, it could not havm 
continued to this hour a felony without benefit of clergy, to be 
seen for one month in the company of persons who call them^" 
selves, or are called, EgyptiansJ, 

It is true, that these outrageous penalties, being seldom or 
never inflicted, are hardly known to be law by the public : but 
that rather aggravate3 the mischief, by laying a snare for the un- 
wary. Yet they cannot but occur to the observation of any one^ 
who hath undertaken the task of examining tlie great outlines of 
the English law, and tracing them up to their principles : and 
it is the duty of such a one to hint them with decency to those 
whose abilities and stations enable them to. apply the remedy. 

As to the power of human punishment, or the right of the 
temporal legislator to inflict discretionary penalties for crimes 
and misdemeanour §, it i^ clear, that the right of punishing crimes 



* Sec Vol. II. p. 345. 
f Stat 9 Geo. L c. SS. 31 Qeo, II. c. 42. 
t Stat. 5 Eliz. c. 30. 

§ See Grotius, de j. b. 4r |». h 3. c. SO. Poffendorf. L, of Nat & N. 
b. 8. c. 3. ' 
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against the law of nature^ as murder and the like^ is in a state of 
mere nature vested in every individual. For it must be vested in 
somebody ; otherwise the laws of nature would be vain and fruit- 
less^ if none were empowered to put them in execution ; and if 
that power is vested in any one, it must also be vested in all 
mankind ; since all are by nature equal. Whereof the first mur- 
derer Cain was so sensible, that we find him*' expressing his 
apprehensions^ that whoever should find him would slay him. 
In a state of society this right is transferred from individuals to 
the sovereign power; whereby men are prevented from being 
judges in their own causes, which was one of the evils that 
civil government was intended to remedy. Whatever power, 
therefore, individuals had of punishing oiFences against the law 
of nature, that is now vested in the magistrate alone ; who bears 
the sword of justice by the consent of the whole community. 
And to this precedent natural power, of individuals, must be re- 
ferred that right which some have ai^ued to belong to every state 
(though in fact never exercised by any) of punishing not only 
their own subjects, but also foreign embassadors, even with 
death itself; in case they have offended, not indeed against the 
mupicipal laws of the country, but against the divine laws of 
nature, and become liable thereby to forfeit their lives for their 
guiltf. 

As to offences merely against the laws of society, which arc 
only mala prohibita, and not malu in se ; the temporal magis- 
trate is also empowered to jn^ict qoercive penalties for such 
transgressions : and thjs by the consent of individuals ; who in 
forming societies, did either tacitly or expressly invest the sove 
reign power with a right of making laws, and of enforcing obe- 
dience to them when made, by exercising, upon their non- 
observance, severities adequate to the evil. The lawfulness. 
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therefore, of punishing such criminals is founded upon this prin« 
ciple, that the law by which they suffer was made by their own 
consent; it is a part of the original contract into which they 
entered, when first they engaged in society ; it was calculated for, 
and has long contributed to, their own security* 

Tliis right therefore being thus conferred by universal consent, 
gives to the state exactly the same power, and no more, over all 
its members, as each individual member had naturally over him- 
self or others. Which has occasioned some to doubt, how far 
a human legislature ought to inflict capital punishments for |kmi- 
iive offiences ; offences against the municipal law only, and not 
against the law of nature; since no individual has naturally a 
power of inflicting deadi upon himself or others for actions in 
themselves indifferent. With regard to offences mala in $e, 
capital punishments are in some instances inflicted by the imme- 
diate command of God himself to all mankind ; as in the case of 
murder, by the precept delivered to Noah, their common ances- 
tor and representative"*^, '^ Whoso sheddeth man's blood, by 
man shall his blood be shed." In other instances they are in- 
flicted after the example of the Creator, in his posidve code of 
laws for the regulation of the Jewish republic ; as in the case of 
the crime against nature* But they are sometimes inflicted 
without such express warrant or example, at the will and dis- 
cretion of the human legislature ; as for forgery, for theft, and 
sometimes for offences of a lighter kind. Of these we are prin- 
cipally to speak : as these crimes are, none of them, offences 
against natural, but only against social rights; not even theft 
itself, unless it be accompanied with violence to one's house or 
person : all others being an infringement of that right of pro- 
perty, which, as we have formerly seenf , owes its origin not to 
the law of nature, but merely to civil society. 
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The practice of iuflicting capital punishments, for offences 
of human institution, is thus justified by that great and good 
man. Sir Matthew Hale* : ^' When offences grow enormous^ 
frequent, and dangerous to a kbgdom or state, destructive or 
hi^ly pernicious to civil societies, and to the great insecurity 
and danger of the kingdom, or its inhabitants, severe punishment, 
and even death itself is necessary to be anneiied to laws in many 
cases by the prudence of lawgivers/' It is therefore the enor- 
mity, or dangerous tendency, of the crime, that alone can wsurant 
any earthly legislature in putting him to death that commits it* 
It is not its frequency only, or the difficulty of otherwise prevent* 
ing it, that will excuse our attempting to prevent it by a wanton 
effusion of human blood. For, though the end of punishment is 
to deter men from offending, it never can follow from thence^ 
that it is lawful to deter them at any rate and by any means; 
since there may be unlawful methods of enforcing obedience even 
to the justest laws. Every humane legislator will be therefore 
extremely cautious of establishing laws that inflict the penalty of 
death, especially for slight offences, or such as are merely positive. 
He will expect a better reason for his so doing, than that loose 
one which generally is given, that it is found by former experience 
that no lighter penalty will be effectual. For is it found upon 
farther experience that capital punishments are more effectual \ 
Was the vast territory of all the Russias worse regulated under 
the late Empress J^zabeth, than under her more sanguinary pre- 
decessors ? Is it now under Catherine II. less civilized, less social, 
less secure f And yet we are assured, that neither of these illus- 
trious princesses have, throughout their whole administration, 
inflicted the penalty of death: and the latter has, upon full 
persuasion of its being useless, nay even pernicious, given orders 
for abolishing it entirely throughout her extensive dominicmsf « 



• 1 Hal. P. C. 13. . 

t Grand instmctions for framing a new code of laws for the Rawian empirej^ 
f. SIO. 
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But indeed^ were capital punishmeDts proved by experience to he 
a sure and effectual remedy^ that would not prove the necessity 
(upon which the justice and propriety depend) of inflicting them 
upon all occasions^ when other expedients fail. I fear this rea- 
soning would extend a great deal too far. For instance, the 
damage done to our public roads by loaded wagons is universally 
allowed, and many laws have been made to prevent it ; none of 
which have hitherto proved effectual. But it does not therefore 
follow, that it would be just for the legislature to inflict death 
upon every obstinate carrier, who defeats or eludes the provistions 
of former statutes. Where the evil to be prevented is not ade- 
quate to the violence of the preventive, a sovereign that thinks 
seriously can never justify such a law to the dictates of conscience 
and humanity. (To shed the blood of our fellow-creature is a 
matter that requires the greatest deliberation, and the fullest con* 
miction of our own authority : for life is the immediate gift of 
God to man ; which neither he can resign, nor can it be taken 
from him, unless by the command or permission of him who 
gave it ; either expressly revealed, or collected from the laws of 
nature or society by clear and indisputable demonstrations. \ 

I would not be understood to deny the right of the legisla- 
ture in any country to enforce its own laws by the death of the 
transgressor, though persons of some abilities have doubted it ; 
but only to surest a few hints for the consideration of such as 
are, or may hereafter become, legislators. When a question 
arises, whether death may be lawfully inflicted for this or that 
transgression, the Nvisdom of the law must decide it : and to this 
public judgment or decision aU private judgments must submit, 
else there is an end of the first principle of all society and go- 
vernment. The guilt of blood, if any, must lie at their doors 
who misinterpret the extent of their warrant ; and not at the doors 
of the subject who is bound to receive the interpretations that ar^ 
given by tht sovereign power. 
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Lastly, as a conclusion to the wliole, we may observe, that 
punishments of unreasonable severity, especially when indiscrimi- 
nately inflicted, have less eflect in preventing crimes, and anfend- . 
iqg the miintiers of a people, than such as are more merciful in 
general, yet properly intermixed with due distinctions of severity. 
It is thejsentiment of an ingenious writer, who seems to have well 
studied the springs of human action''^, that crimes are more eifec- 
taaUy prevented by the certainty than by the severity of punish- 
ment. For the excessive severity of laws (says Montesquieu W 
hinders their execution : when the punishment surpasses all mea* 
sure, the public will frequently, out of humanity, prefer impunity 
to it. Thus also the statute 1 Mar. st 1. c. 1. recites, in its pre- 
amble, '' that th6 state of every king consists more assuredly in the 
love of the subject towards their prince, than in the dread of laws 
made with rigorous pains ; and that laws made for the preserva- 
tion of the commonwealth, without great penalties, are more often 
obeyed and kept, than laws made with extreme punishments/' 
Happy had it been for the nation, if the subsequent practice of that 
deluded princess, in matters of religion, had been correspondent 
to these sentiments of herself and parliament, in matters of state 
and government ! We may farther observe, that sanguinary laws 
are a bad symptom of the distemper of any state, or at least of 
its weak constitution. The laws of the Roman kings, and the 
twelve tables of the decemviri^ were full of cruel punishmenis : 
the Poician law, which exempted all citizens from sentence of 
deadi, silently abrogated them all. In this period the republic 
flourished : under the emperors, severe pumshments were revived ; 
and then the empire fell. 

: It is moreover absurd and impolitic to apply the i»ime pu- 
nishnaent to crimes of different malignity. A multitude of saiH 
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gubary laws (besides the doubt that may be entertained con- 
cerning the right of making them) do likewise prove a manifest 
defect either in the wisdom of the legislative^ or the strength of 
the executive power* It is a kind of quackery in ^government, 
and argues a want of solid skiU, to apply the same universal re-, 
medy, the ultimum mpplicium, to every case of difficulty. It is, 
it must be owned, much easier to extirpate than to amend man- 
kind ; yet that man must be esteemed both a weak and a cruel 
surgeon, who cuts off every limb, which through ignorance or 
indolence he will not attempt to cure. It has been therefore in- 
geniously proposed^, that, in every state, a scale of crimes should 
be formed, with a corresponding scale of punishments, descend- 
ing from the greatest to the least : but, if that be too romantic an 
idea, yet at least a wise- legislator will mark the jnincipal divisions, 
and not assign penalties of the first degree to offences of an infe- 
rior rank. Where men see no distinction made in the nature and 
gradatbns of punishment, the generality will be led to conclude 
there is no distinction in the guilt* Thus^ in France, the punish- 
ment of robbery, either with or without murder, is the same f : 
hence it is, that though perhaps they are th^efore subject to fewer 
robberies, yet they never rob but they also murder. In China, 
murderers are cut to pieces, and robbers not : hence, in that 
country, they never murder on the highway, though they often 
rob* And in England, besides the additional terrors of a speedy > 
executicm, and a sidbsequent exposure or dissection, robbers have • 
a hope of transportation, which is seldom extended to murderers. 
This has the same effect here as in China ; in preventing frequent 
assassination and slaughter. 

Yet, though, in this instance, we may glory in the wisdom 
of the English law, we shall find it more difficult to justify the 
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frequency of capital puDishment to be found therein ; inflicted 
(perhaps inattentively) by a multitude of successive independent 
statutes^ upon crimes very different in their natures. It is a me- 
lancholy truth^ that, among the variety of actions which men are 
daily liable to commit, no less than an hundred and sixty have 
been declared, by act of parliament^, to be felonies without bene- 
fit of clergy ; or, in other words, to be wortliy of instant death. 
So dreadful a list, instead of diminishing, increases the number 
of offenders. The injured, through compassion, will often for- 
bear to prosecute ; juries, through compassion, will sometimes 
forget their oaths, and either acquit the guilty or mitigate the na- 
ture of the offence ; and judges, through compassion, will respite 
one half of the convicts, and recommend them to the royal 
mercy. Among so many chances of escapmg, the needy and. 
hardened offender overlooks the multitudt*. that suffer ; he boldly 
engages in some desperate attempt, to relieve his wants or supply 
his vices; and, if unexpectedly the hand of justice overtakes him, 
he deems himself peculiarly unfortunate, in falling at last a sacri- 
fice to those laws, which long impunily has taught him to con- 
demn. 



« See Ruffhead's index to the statates (tit. felony), and the acts v^hicb 
have since been made. 
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Published in the Year 1767. 



1st.— OF THE MILbNESS OF PUNISHMENTS. 

Thk course of my ideas has carried roe away from my subject, 
to the elucidation of which I now return. Crimei are more 
^ectuaiiy prevented by the certainty ^ than the severity of pu^ 
fdshmeni. Hence in i^ magistrate, the necessity of vigilance 
Mid in a judge^ of implacability, which, that it may become an 
useful virtue, shoidd be joined to a- mild legislation. The cer- 
tainty of a small pumshmenti will make a stronger impression 
than the fear of one more severe, if attended with the hopes of 
escapii^ ; for it is the nature of mankind to be terrified at the 
approach of the smallest inevitable evil, whilst hope, the best gift 
of heaven, hath the power of dispelling the 'apprehension of a 
greater ; especially if supported by examples of impuiuty, which 
weakness or avarice too frequently afford. 

If punbhments be very severe, men are naturally led to the 
perpetration of other crimes, to avoid the punishment due to the 
first. The countries and times most notorious for severity of 
punishmejits, were always those in which the most bloody and 
inhuman actions and the most atrocious crimes were committed ; 
for the hand of the legislator and the assassin were directed by the 
same spirit of ferocity ; which on the throne, dictated laws of iron 
to slaves and savages, and in private, instigated the subject to sa« 
orifice one tyrant to make room for another. 
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In proportion, as punishments become more cruel, the minds 
of men, as a fluid rises to the same height as that which surrounds 
it, grow hardened and insensible ; and the force of the passions 
still contniuii^, in the space of an hundred years, the wheel ter- 
rifies no more than formerly ihe prison, That a punishment maj 
produce the effect required, it is sufficient that the evil it occa« 
rions should exceed the good expected from the crime ; including 
in the calculation, the certainty of the punishment, and the priva** 
tion of the expected advantage. Ail severity beyond this is su* 
perfluous, and therefOTe tyrannical. 

Men regulate their conduct by the repeated impression of evils 
tfiey know, and not by those with which they are unacquainted. 
Let us, for example, suppose two nations, in one of which the 
greatest punishment is perpetual slavery^ and in the other the \ 
wheel. I say, that both will inspire the same degree of terror : \ 
and that there can be no reasons for increasing the punishments 
of the first ; which are not equally valid for augmenting those of 
the second to more lasting and more ingenious modes of torment- 
ing ; and so on, to the most exquisite refinements of a science too 
well known to tyrants. 

There are yet two other consequences of cruel punishments, 
which counteract the purpose of their institution, which was to 
prevent crimes. The Jirst arbes from the impossibility of esta- 
blishing an exact proportion between the crime and punishment ; 
for though ingenious cnielty hath greatly lAultiplied the variety of 
torments, yet the human frame can suffer only to a certain de- 
gree, beyond which it is impossible to proceed, be the enormity 
of the crime ever so great The second consequence is impunity. 
Human nature b limited no less in evil than in good. Excessive 
barbarity can never be more than temporary ; it being impossible 
that it should be supported by a permanent system of legislation ; 

c 2 
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for if the laWs be too cruel^ they must be altered^ or anarchy ancl 
ioipuoity will succeed. 

Is it po^ible, without shuddering with horror, to read in his* 
lory of the barbarous and useless torments that were coolly in^ 
vented and executed by men who were called sages ? — ^Who doe» 
not tremble at the thoughts of thousands of wretches, whom their 
misery, either caused or tolerated by the laws, which favoured the 
feiy and outraged the many, had forced in despair to return to a 
state of nature ; or accused of impossible crimes, the fabric of 
Ignorance and superstition ; or guilty only of having been faithful 
to their owa principles ; who, I say, can, without horror, think 
of their beii^ torn to pieces with slow and studied barbarity, by 
men endowed with thb same passions and the same feelings i— -A 
delightful spectacle to a fanatic nuiltitude ! 





9Bd.->OF THE PUNISHMENT OF DEATH. 

The useless profusion of punishments, which as they neven \ 
made men better, induces me to inquire, whether the punishment ^ 
of death be really just or useful in a well governed state i Whai 
rightf 1 ask, have men to cut the throats of their fellow^crea" 
tures? Certainly not that on which the sovereignty and laws are 
founded* The laws^ as I have said before, are only the sum of 
the smallest portions of the private liberty of each individual, and 
represent the general will, which is the aggregate of that of each 
individual. Did any one ever give to others the right of taking 
away his life i Is it possible, that in the smallest portions of the 
liberty of each^ sacrificed to the good of the public, can be con- 
tained the greatest of all good, life i If it were so, how shall it 
be reconciled to the maxim which telk us, that a man has no 
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^ Hght to Icill himself? which he certainly must have^ if he could 
give it away to another. 

t But the punishnient of death is not authorised by any right > 
for I have demonstrated that no such right exists. It is therefore 
a war of a whole nation against a citizen, whose destruction they 
consider a^ necessary, or useful to the general good. But if I 
can further demonstrate, that it is neither necessary nor useful, 
I shall have gained the cause of humanity. 

The death of a citizen cann&t be necessary, htU in one ease* 
When, though deprived of his liberty, he has such power and 
connections as may endanger the security of die nation ; when hid 
existence may produce a dangerous revolution in the established 
form of goverfiiiient. But even in this case, it can only be neces- 
sary when a nation is on the verge of recovering or losing its 
liberty ; or in times of absolute anarchy, when the disorders them* 
selves hold the place of laws. But in a reign of tranquillity ; ia 
a form of government approved by the united wishes of the na- 
tion ; in a state well fortified from enemies without, and support- 
ed by strength within, and opinion, perhaps more efficacious; 
where all power is lodged in die hands of a true sovereign ; where 
riches can purchase pleasures and not authority, there can be bo 
necessity for taking away &e life of a subject. 

/, If the experience of all ages be not sufficient to prove, that the 
fputaishment of death has never prevented determined men from 
^injuring society ; if the example of the Romans ; if twenty years 
reign of Elizabeth, empress of Russia, in which she gave the 
fathers of their country an example more illustrious than many 
conquests bought With the blood of their sons ; if, I say, all this 
be not sufficient to persuade mankind, who always suspect the 
Toice of reason, and who chuse rather to be led by authority, let 
OS consult human nature in proof of my assertion. 
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I It is not the intenseness of the pain that has the greatest e£Pecl 
' on the mind, but its continuance ; for our sensibility is more 
easily and more powerfully affected by wtok but repeated impres- 
sions, than by a violent, but momentary impulse. The power of 
habit is universal over every sensible being. As it is by that we 
learn to speak, to walk, and to satbfy our necessitieis, so the ideas 
of morality are stamped on our minds by repeated impressions. 
The death of a criminal is a terrible but momentary spectacle, 
and therefore a less efficacious method of deterring others, than 
the continual example of a man deprived of his liberty, condemned 
as a beast of burthen, to repair by his labour, the injury he 
has done to society. If I commit mch a crime, says the spec^ 
tator to himself, I shall be reduced to that miserable condition 
for the rest of my life, A much more powerful preventive 
than the fear of death, which men always behold in distant ob- 
scurity. 

The terrors of death make so slight an impression, that it has 
not force enough to withstand the foigetfuiness natural to man- 
kind, even in the most essential things ; especially when assisted 
by the passions. Violent impressions surprise us, but their effect 
is momentary ; they are fit to produce those revolutions which 
instantly transform a common man into a Lacedemonian or a 
Per^an ; but in a free and quiet government they ought to be ra- 
ther frequent than strong. 

The execution of a criminal is, to the multitude,^ ^ spectacle, 
which in some excites compassion mixed with indignation. These 
sentiments occupy the mind much more than that sahitary terror 
which the laws endeavour to inspire ; but in the contemplation of 
continued suffering, terror is the only, or at least predominant 
sensation. The severity of a punishment should be just sufficient 
to excite compassion in the spectators, as it is inteoded more for 
them than for the cmumh 
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A ponshmenty to be just, should have only that degree of 
severity vdbich is sufficient to deter others. Now there is no 
man, who upon the least reflection, would put in competition 
tile total and perpetual loss of his liberty, with the greatest ad- 
vantages he could possibly obtain in consequence of a crime. 
Perpetual davery, then, has in it all that is necessary to deter 
the most hardened and determined, as much as the punishment 
of death. I say it has more. There are many who can look 
upon death with intrepidity and firmness ; some through fanati- 
cism, and others through vanity, which attends us even to the 
grave ; odiers from a desperate resolution either to get rid of 
their misery, or cease to live : but fanaticism and vanity forsake 
the criminal in slavery, in chains and fetters, in an iron cage ; 
and despair seems rather to be the beginning than the end of their 
misery. The mind, by coUecting itself and uniting all its force, 
can> for a moment, repel assailing grief; but its most vigorous 
efiForts are insufficient to resist perpetual wretchedness. 

tin all nations, where death is used as a punishment, every ex- 
tple supposes a new crime committed. Whereas in pierpetual 
akvery, every criminal affords a frequent and lasting example ; 
and if it be necessary that men should often be witnesses of the 
power of the laws, criminals should often be put to death ; but 
this supposes a frequency of crimes ; and from hence this punish- 
ment will cease to have its effect, so that it must be useful and 
useless at the same time. 

I shall be told, that perpetual slavery is as painful a punish- 
ment as death, and therefore as cruel. I answer, that if all the 
misntiUe moments in the life of a slave were collected into one 
point, it would be a more cruel punishment than any other ; but 
these are scattered through his whole life, whilst the pain of 
death exerts all its force in a moment There is also another 
advantage in the punishment of slavery^ which is, that it is 
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/ 
more terrible to the spectator than to the sufferer himself; for 

the spectator considers the sum of all his wretched momeots, 

whilst the sufferer^ by the misery of the present^ is prevented 

from thinking of the future. All evils are increased by the 

imagination, and the sufferer finds resources and consolations, 

of which the spectators are i^orant ; who judge by their own 

sensibility of what passes io a mind, by habit ^rown callous to 

misfortune, 

fl 

liCt us, for a moment, attend to the reasoning of a robber or 
assassin, who is deterred from violating the laws by the gibbet or 
the wheel, I am sensible, that to develope the sentiments of 
one's own heart, is an art which education only can teach : but 
although si villain may not be able to give a clear account of 
his principles, they nevertheless influence his conduct He. 
reasons thus : ^' Wfa^t are these laws, that I am bound to 
respect, which make so great a difference between me and the 
rich man ? He refuses me the farthing I ask of him, and ex- 
cuses himself, by bidding me h^ve recourse to labour, with which 
he is unacquainted. Who made these laws ? The rich land the 
great, who never deigned to visit the miserable hut of the poor; 
who have never seen him dividing ^ piece pf mouldy bread, 
amidst the cries of his famished children and the tears of his 
wife. Let us break those ties, fatal to the greatest part of man- 
kind, and only useful to a few indolent tyrantji* Let v^ attack 
injustice at its source. I will return to my natural state of inde<r 
pendence. I shall live free and happy on the fruits of my courage 
and industry. A day of pain and repentance may ^oxne, }>ut 
it will be short ; and for an hour of grief I shall enjoy years 
of pleasure and liberty, King of a small number, as determined 
as myself, I will correct the mistakes of fortune ; and I shall see 
those tyrants grow pale, and tremble at the sight of him, whom, 
with insulting pride, they ^ould not suffer to rank with thejr dogs; 
gpd horses/' 
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Rdi^on then presents itself to the mind of this lawless villain : 
and promising him almost a certainty of eternal happiness upon 
the easy terms of repentance, contributes much to lessen the hor- 
ror of the last scene of the tragedy. 

But he who foresees that he must pass a great number of 
years, even his whole life, in pain and slavery ; a slave to those 
.laws by which he was protected ; in tight of his fellow-citizens, 
with whom he lived in freedom and society ; makes an useful 
comparison between those evils, the uncertainty of his success, 
and the shortness of the time in which he shall enjoy the fruits 
of his transgression* The example of those wretches continually 
before his eyes, makes a much greater impression on him than 
a punishment, which, instead of correcting, makes him more 

obdurate. 

< » 

The punishment of death is pernicious to society, from the 
jexample of barbarity it affords. / If the passions, or the necessity 
of war, have taught men to shed the blood of their fellow-crea- 
.tures, the laws, which are intended to modef ate the ferocity of 
^lankind, should not increase it by examples of barbarity, the 
,more horrible, as this punishment is usually attended with for- 
mal pageantry. Is it not absurd, that the laws, which detest 
and punish homicide, should, in order to prevent murder, pub* 
licly commit murder themselves i What are the true and most 
useful laws f Those compacts and conditions which all would 
propose and observe, in those moments when private interest is 
silent, or combined with that of the public. ' What are the natural \ 
sentiments of every person concerning the punishment of death f 
We may read them in the contempt and indignation with which : 
every one looks on the executioner, who is nevertheless an inno« • 
cent executer of the public will ; a^ good citizen, who contributei 
to the advantage of society ; the instrument of the general security 
writhin, as good soldiers are without What then is the origin of 
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diis contradiction ? Why is this sentiment of mankind indelible^ 
to the scandal of reason i It is, Aat in a secret corner of the 
mind, in which the original impressions of nature are still pre* 
served, men discover a sentiment which tells them, that their lives 
are not lawfully in the power of any one, but of that necessity 
only, which with its iron sceptre rules the universe. 

What must men think, when they see wise magistrates and 
grave ministers' of justice, with indi£Eerence and tranquillity, 
dragging a criminal to death, and wUbt a imretch trembles with 
agony, expecting the fatal stroke, the judge, who has con- 
demned him, with the coldest insensiiMlity, and perhaps with no 
small gratification from the exertion of his authority, quits his 
tribunal to enjoy the comforts and pleasures of life i They wUl 
say, ^' Ah ! those cruel formalities of justice are a cloak to ty- 
^' ranny ; they are a secret language, a solemn veil, intended to 
'' conceal the sword by which we are sacrificed to the insatiable 
" idol of despotism. Murder, which they would represent to us 
^' as an horrible crime, we see practised by them without repug* 
^* nance or remorse. Let us follow their example. A violent 
" death appeared terrible in their description, but we see Aat it 
'' is the affair of a moment. It will be still less terrible to him, 
^' who not expecting it, escapes almost all the pain.'' Such is 
the fatal, though absurd reasoning of ihen who are disposed to 
commit crimes ; on whom the abuse of religion has more influence 
than religion itself. 

If it be objected, that almost all nations in all ages have pu- 
nidied certain crimes with death, I answer, diat th^ force of these^ 
examples vanishes, when opposed to trudi, against which prescrip- 
tion is urged in vain« The history of mankind is an immense sea 
of errors, in which a few obscnre truths may here and there be found* 

But human sacrifices have also been conmion in almost all 
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nations. That some societies only^ either few in number^ or for 
a very short time, abstained from the punishment of death, is 
rather favourable to my argument, for such is the fate of great 
truths, that their duration is only as a flash of lightning in the 
long and dark night of error. The happy time is not yet arrived, 
when truth, as falsehood has been hitherto, shall be the portion 
of the greatest number. 

I am sensible that the voice of one philosopher is too weak to 
be heard amidst the clamours of a multitude, blindly influenced 
by custom : but there is a small number of sages scattered on 
the £ace of the earth, who will echo to me from the bottom of 
their hearts ; and if these truths should happily force dieir way 
to the thrones of princes, be it known to them, that they come 
attended with the secret wishes of all mankind ; and tell the king 
who deigns them a gracious reception, diat bis fame shall out* 
shine the glory of conquerors, and that equitable posterity will 
exalt bis peaceful trophies above those of a Titus, an Antoninus, 
or a Trajan. 

How happy were mankind, if laws were now to be first form- 
ed ; now that we see on the thrones of Europe, benevolent 
anonarchs, friends to the virtues of peace, to the arts and sciences, 
iatbers of their people/ though crowned, yet citizens ; the increase 
of whose authcM-ity augments the happiness of their subjects, by 
destroying that intermediate despotism which intercepts the 
prayers of the people to the throne. If these humane princes 
have suffered the old laws to subsist, it is doubtless because they 
are <kterred by the numberless obstacles which oj^ose die sub- 
version of errors established by the sanction of many ages; and 
therefore every wise citizen will wish for the increase of their 
authority. 



.:> 



,» *•. 



«8 



DR. PALEY. 



Published in the Yeab 1785. 

1 HERE are two methods of administering penal justice. 

The first method assigns capital punishments to few offences, 
and inflicts it invariably. The second method assigns capital 
punishments to many kinds of offences, but inflicts it only upon 
a few examples of each kind. 

The latter of these two methods has been long adopted in this 
country, where, of those who receive sentence of death, scarce- 
ly one in ten are executed ; and the preference of this to the 
former method seems to be founded in the consideration, that 
the selection of proper objects for capital punishment, principally 
depends upon circumstances, which, however easy to perceive in 
each particular case after the crime has been committed, it is 
i^ipossible to communicate or define beforehand ; or to ascer* 
tain however with that exactness, which is requisite in legal de- 
scriptions. Hence, although it be necessary to fix by precise 
rules of law, the boundary on one side, that is, the limit to 
which the punishments may be extended ; and also that nothing 
less than the authority of the whole legislature be suffered ta 
determine that boundary, and assign these rules ; yet the mitiga- 
tion of punishment, the exercise of lenity, may without danger 
be entrusted to the executive magistrate, whose discretion will 
operate upon those numerous unforeseen, mutable, and indefinite 
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eircumstances, both of the crime and the criminal, which con«» 
stitute or qualify the malignity of each offence. Without the 
power of relaxation lodged in a living authority, either some 
offenders would escape capital punishment, whom the public 
safety required to suffer ; or some would undergo this punishment 
where it was neither deserved or necessary. For if judgment of 
death were reserved for one or two species of crimes only, 
which would probably be the case, if that judgment was intend* 
ed to be executed without exception ; crimes might occur of the 
most dangerous example, and accompanied with circumstances 
of heinous aggravation,, which did not fall within any description 
of offences that the laws had made capital, and which con- 
sequently could not receive the punishment their own malignity, 
and the public safety required. What is worse, it would be 
known beforehand that such crimes might be committed with- 
out danger to the offender's life. On the other hand, if, to 
reach these possible cases, the whole class of offences to which 
they belong be subjected to pains of death, and no power of 
remitting this severity remain any where, the execution of the 
laws will become more sanguinary than the public compassion 
would endure, or than is necessary to the general security. 

The law of England is constructed upon a different and a bet- 
ter policy. By the mimber of statutes creating capital offences, 
it sweeps into the net every crime, which under any possible 
circumstances may merit the punishment of death ; but when 
the execution of this sentence comes to be deliberated upon, a 
.small proportion of each class are singled out, the general cha- 
racter, or the peculiar aggravations of whose crimes render them 
fit examples of public justice. By this expedient few actually 
suffer death, whilst the dread and danger of it hang over the 
crimes of many. The tenderness of the law cannot be taken 
advantage of. The life of the subject is spared, as far as the 
necessity of restraint and intimidation permits; yet no one will 
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adventure upon the commissioii of any enormous crime, from a 
knowledge that the laws have not provided for its punishment* 
Hie wisdom and humanity of this de»gn furnish a just excuse 
for the multiplicity of capital offences, which the laws of Eng* 
land are accused j>f creating beyond those of other countries. 
The chaise of cruelty is answered by observing, that diese laws 
were never meant to be carried into indiscriminate execution; 
that the legislature, when it establishes its last and highest sane** 
tions, trusts to the benignity of the Crown to relax their severity, 
as often as circumstances appear to palliate the offence, or even 
as often as those circumstances of aggravation are wanting, which 
rendered this rigorous interposition necessary. Upon this plan 
is it enough to vindicate the lenity of the laws, that some^instances 
are to be found in each class of capital crimes, which require the 
restraint of capital punishment : and that diis restraint could not 
be applied, without subjecting the whole class to the same con- 
demnation i 

There is however one species of crimes, the making of which 
Capital, can hardly, I think be defended, even upon the compre* 
hensive principle just now stated, I mean that of privately stealing 
from the person. As every degree of force is excluded by the 
description of the crime, it will be difficult to assign an example, 
where either the amount or circumstances of the theft place it 
upon a level with those dangerous attempts to which the punish- 
ment of death should be confined. It will be still more difficult 
to shew, that without gross and culpable negligence on the pert 
of the sufferer, such examples can ever become so frequent, as to 
make it necessary to constitute a class of capital offences, of very 
wide and large extent. 

The frequency of capital executions in this country owes its 
necessity to three causes: — ^Much liberty, great cities, and the 
want of a punishment, short of death, possessing a sufficient de- 
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gree of terror. And if the taking away the life of malefactors be 
mdre rare in other countries than in ours, the reason will be 
found in some difference in these articles. The liberties of a free 
people, and still more the jealousy with which these liberties 
are watched, and by which they are preserved, permit not those 
precautions and restraints, that inspection, scrutiny, and con- 
trol, which are exercised with success in arbitrary governments. 
For example, neither the spirit of the laws or of the people, 
will suffer the detention or confinement of suspected persons, 
without proofs of their guilt, which it is often impossible 
to obtain; nor will they allow that masters of families be 
obliged to record, and render up a description of the strangers 
or inmate». whom they entertain ; nor that an account be de« 
manded, at the pleasure of the magistrate, of each man's time, 
employment, and means of subsistence; nor securities to be 
required when these accounts appear unsatisfactory or dubious ; 
nor men to be apprehended upon, the mere suggestion of idleness 
or vagrancy ; nor to be confined to certain districts ; nor the 
inhabitants of each district to be made responsible for one ano- 
ther's behaviour ; nor passports to be exacted from all persons 
entering or leaving the kingdom : least of all will they tolerate 
die appearance of an armed force, or of military law; or suffer 
the streets' and 4)ublic roads to be guarded and patrolled by 
soldiers; or, lastly, entrust the police with such discretionary 
powers as may make sure of the guilty however they involve the 
innocent. These expedients, although arbitrary and rigorous, 
are many of them eff<^tual ; and in proportion as they render 
the commission or concealment of crimes more difficult, they 
subtract from the necessity of overt punbhment.— Grea^ Cities 
multiply crimes by presenting easier opportunities and more 
incentives to libertinism, which in low life is commonly the in- 
troductory stage to other enormities ; by collecting thieves and 
Jobbers into the same neighbourhood, which enables them to 
form communications, and confederacies that increase their art 
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and courage^ as well as strength and wickedness ; but princi<» 
pally by the refuge they afford to villainy, in the means of 
concealment, and of subsisting in secrecy, which crowded towns 
supply to men of every description. iThese temptations and 
facilities can only be counteracted by adding to the number of 
capital punishments.*— But a third cause, which increases the 
frequency of capital executions in England, is a defect of the 
laws, in not being provided with any other punishment than that 
of death, sufficiently terrible to keep offenders in awe. Trans- 
portation, which is the sentence second in the order of severity,- 
appears to me to answer the purpose of example very imper- 
fectly ; not only because exile is in reality a slight punishment to 
those, who have neither property, nor friends, nor reputation,. 
nor regular means of subsistence at home; and because their situa- 
tion becomes little worse by their crime, than it was before they 
committed it; but because the punishment, whatever it be, is 
unobserved and unknown. A transported convict may suffer 
under his sentence, but his sufferings are removed from the vtew> 
of his countrymen : his misery is unseen ; his condition strikes 
no terror into the minds of those, for whose warning and 
admonition it was intended. This chasm in the scale of punish- 
ment produces also two farther imperfections in the administration- 
of penal justice : the first i?, that the same punbhment is ex- 
tended to crimes of very different character and malignancy ; the 
second, that punishments separated by a great interval, areas-- 
signed to crimes hardly distinguishable from each other, in their 
guilt and mischief. 

The end of punishment is twofold, amendment and example. 
In the first of these, the reformation of criminals,^ little has 
ever been effected, and little I fear is practicable. From every 
species of punishment th^t has hitherto been devised, from 
imprisonment and exile, from pain and infamy, malefactors 
return more hardened in their crimes, and more instructed. If 
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there be any thing that shakes the soul of a determined villain, it 
is the expectation of approaching death. The horrors of thb 
situation may cause such a wrench in the mental organs, as to 
give them a holding turn : and I think it probable, that many of 
those who are executed, would, if they were delivered at the 
point of death, retain such a remembrance of their sensations^ 
as might preserve them from relapsing into their former crimes. 
But this is an experiment that from its nature cannot be repeat- 
ed often. 

Barbarous spectacles of human agony, are justly found feult 
with,* as tending to harden and deprave the public feelings, and 
.to destroy that sympathy with which the sufferings of our fellow- 
creatures ought always to be seen ; or if no effect of this kind 
follow from tliem, they counteract in some measure their own 
design, by sinking men's abhorrence of the crime into commise- 
ration of the criminal. But if a mode of execution could be 
devised, which would augment the horror of the punishment 
without offending or impairing the public sensibility by cruel or 
unseemly objects of death, it might add something to the efficacy 
of the example, and, by being reserved for a few atrocious crimes, 
.might also enlarge the scale of punishment ; an addition to which 
seems wanting ; for as the matter remains at present, you hang a 
malefactor for a simple robbery, and can do no more to the vil- 
lain who has poisoned his father. Somewhat of the sort we have 
been describing, was the proposal not long since suggested, of 
casting murderers into a den of wild beasts, where they would 
perish in a manner dreadful to the imagination, yet concealed 
from the view. 

In estimating the comparative malignancy of crimes of vio- 
lence, regard is to be had, not only to the proper and intended 
mischief of the crime, but to the fright occasioned by the attack, 

D 
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to the general alarm excited by it in others, and to the coae^ 
quences which may attend future attempts of the same kind. 

Of frauds or of injuries which are effected without force, the 
most noxious kinds are forgeries, counterfeitii^ or diminishing 
the coin, and the stealing of letters in the course of their convey- 
ance ; inasmuch as these practices tend to deprive the public of 
accommodations, which not only improve the conveniences of 
social life, but are essential to the prosperity, and even the exist- 
ence, of commerce. Of these crimes it may be said, that al- 
though they seem to affect property alone, the mischief of their 
operation does not terminate there. For let it be supposed, that 
the remissness or lenity of the laws should in any country suff<tfr 
offences of this sort to grow into such a frequency, as to render 
the use of money, the circulation of bills, or the public convey- 
ance of letters no longer safe or practicable ; what would foUow, 
but that every species of trade and of activity must decline und^r 
these discouragements ; the sources of subsistence fail, by which 
the inhabitants of the country are supported ;. the country itself^ 
where the intercourse of civil life was so endangered and defec- 
tive, be deserted : and that, beside the distress and poverty which 
the loss of employment would produce to the industrious and va- 
luable part of the existing community, a rapid depopulation must 
take place, each execution becoming less numerous than the last^ 
till solitude and barrenness overspread the land : until a desolation 
similar to what obtains in many countries of Asia, which were 
once the most civilized and frequented parts of the world, succeed 
in the place of crowded cities, of cultivated fields, of happy and 
well-peopled regions. When we carry therefore forwards our 
views to the more distant, but not less certain consequences of 
these crimes, we perceive that, although no living creature be de- 
stroyed by them, yet human life is diminished ; that an offence, 
the particular consequence of which deprives only an individual of 
a small portion of his prosperity, and whicb even in its general 
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tendency seems to do nothing more than to obstruct the enjoy- 
ment of certain public conveniences^ may nevertheless, by iu al- 
ternate effects, conclude in the laying waste of human existence. 
This observation will enable those who regard tlie divine rule of 
'Mife for life/' and ^' blood for blood/' as the only authorized 
and Justifiable measure of capital punishment, to perceive, with 
respect to the quality and effects of the actions, a greater resem- 
blance than they suppose to exist between certain atrocious frauds, 
and those crimes which attack personal safety* 

In the case of forgeries, there appears a substantial difference 
between the forging of bills of exchange, or of securities which 
are circulated, and of which the circulation and currency are 
found to serve and facilitate valuable purposes of commerce » and 
the forging of bonds, leases, mortgages, or of instruments which 
are not commonly transferred from one hand to another ; because, 
in the former case, credit is necessarily given to the »gnature ; 
and, without that credit, the negotiation of such property could 
not be carried on, nor the public utility sought from it, be attain^ 
ed ; in the other case, all possibility of deceit might be precluded, 
by a direct communication between the parties, or by due care in . 
the choice of their agents, with little interruption to business, and 
without destroying or much encumbering the uses for which thes^ 
instruments are calculated. This destruction I apprehend to be 
not only real, but precise enough to afford a Ifne of division be- 
tween forgeries, which, as the law now stands, are almost univer- 
sally capital, and punished with undistinguishing severity* 

(Pake's Moral PhiUnophy.J 
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OF the seybbitt of punishments in pifferbnt 

GOVERNMENTS.* 

X HE severity of punisfaments is fitter for despotic governments, 
whose principle is terror, than for a monarchy, or a republic, 
whose spring is honor and virtue. 

In moderate governments, the love of one'is country, shame, 
and the fear of blame, are restraining motives, capable of pre- 
venting- a multitude of crimes. Here the greatest punishment 
of a bad action is conviction. The civil laws have therefore a 
softer way of correcting, and do not require so much force and 
severity. 

In those states, a good legislator is less bent upon punishing, 
than preventing crimes; he is more attentive to inspire good 
morals, than to inflict penalties. 

It is a constant remark of the Chinese authors, that the more 
i the penal laws were increased in their empire, the nearer they 
i drew towards a revolution. This is because punishments were 
i augmented, m proportion as the public morals were corrupted. 



• Chap.ix. 
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It would be an easj matter to prove, that in all, or almost all 
the governments of Europe, penalties have increased or dimi- 
nished, in proportion as those governments favoured or discou- 
i!aged liberty. 



OF THE POWER OF PUNISHMENTS.* 

ExpEKlENCE shews, that in countries remarkable for the 
lenity of their laws, the spirit of the inhabitants is as much af- 
fected by slight penalties, as in other countries by severer punish- 
ments. 

If an inconvenience or abuse arises in the state, a violent go- 
vernment endeavours suddenly to redress it ; and instead of putting 
the old laws in execution, it establishes some cruel punishment 
which instantly puts a stop to the evil. But the spring of 
government hereby loses its elasticity; the imagination grows 
accustomed to the severe as 'well as the milder punishment; and 
as the fear of the latter diminishes, they are soon obliged in 
every case to have recourse to the former. Robberies on the 
high-way were grown common in some countries ; in order to 
remedy this evil, they invented the punishment of breaking upon 
the wheel, the terror of which put a stop for a while to this 
mischievous practice. But soon after, robberies on the high-ways 
became as common as ever. 




Desertion in our days was grown to a very great height ; in 
consequence of which it was judged proper to punish those 
delinquents with death; and yet their number did not diminidi. 



* Chap, xn 
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The reason is very natural ; a soldier accustomed to venture his 
life, despises^ or affects to despise, the danger of losing it. He 
is habituated to the fear of shame ; it would have been therefore 
much better to have continued a punishment*, which branded 
him with infamy for life ; the penalty was pretended to be in- 
creased, while it really diminished. 

Mankind must not be governed with too much severity ; we 
ought to make a prudent use of the means which nature has 
given us to conduct them. If we inquire into the cause of all 
human corruptions, we shall find that they proceed from the 
impunity of criminals, and not from the moderation of punish- 
ments. 

Let us follow nature, who has given shame to man for his 
scourge ; and let the heaviest part of the punishment be the in- 
famy attendmg it. 

But if there be some countries where shame is not a coniie* 
quence of punishment, this must be owing to tyranny, which has 
inflicted the same penalties on villains and honest men. 

And if there are others where men are deterred only by cruel 
punbhments, we may be sure that this must, in a great measure 
arise, from the violence of the government, which has used such 
penalties for s%ht transgressions. 

It often happens that a legislator, desirous of remedying an 
abuse, thinks of nothing else; his eyes are open only to this 
object, and shut to its inconveniences. When the abuse is re- 
dressed, you see only the severity of the legislator; yet there 



* They alit his nose, or cmt off his ears. 
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nmuns an evil in the state that has sprung from this^severity ; 
the minds of the people are corrupted, and become habituated 
to despotism* 

Lysander* having obtained a yictory over the Athemans, the 
prisoners were ordered to be tried, in consequence of an ac- 
cusation brought against that nation, of haviog thrown all the 
captives of two gallies down a precipice, and of having resolved 
iq full assembly to cut off the hands of those whom they should 
chance to make prisoners. The Athenians were therefore all 
massacred, except Ady mantes, who had opposed this decree. 
lofsander reproached Phtlocles, before he was put to death, 
with having depraved the people's minds, and given lessons of 
cruelty to all Greece. 

The jirgives, says Plutarchf , hatnng put fifteen htmdred of 
their citizens to death, the Athenians ordered sacrifices of er- 
piation, that it might please the Gods to turn the hearts of the 
Athenians from so cruel a thought. 

There are two sorts of corruption ; one when the people do 
not observe the laws ; the other when they are corrupted by 
the laws4 an incurable evil, because it is in the very remedy 
itself. 



INSVFFICIBNGT OF TH£ LAWS OP JAPAN{. 

V 

lExcsssiYB punishments may even corrupt a despotic govern- 
ment ; of this we have an instance in Japan. 

• Xenoph. Hist. lib. S. 

t itfonOf, rfihim who ate intrusted uHh ike direeHon i^ths ^ett ajfian, 

t Chap. joii. 
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Here almost all crimes are punished with death''^, because 
disobedience to so great an Igmperor as that of Japan^ is reckon- 
ed an enormous crime. The question is not so much to correct 
the delinquent^ as to vindicate the authority of the prince. These 
notions are derived from servitude, and are owing especially to 
this, that as the Emperor is universal proprietor, almost all crime$ 
are directly against his interests. 

They punish with death lies spoken before the magistnltes*)- ; 
a proceeding contrary to natural defence. 

• - 
Even things which have not the appearance of a crime, are 

severely punished ; for instance, ' a man that ventures his money 

at play is put to death. 

True it is, that the character of this people, so amazingly 
obstinate, capricious, and resolute, as to defy all dangers and 
calamities, seems to absolve their legislators from the imputation 
of cruelty, notwithstanding the severity of their laws. But are 
men who have a natural contempt of death, and who rip open 
their bellies for the least fancy ; are such men, I say, mended 
or deterred, or rather are they not hsurdened, by the continual 
prospect of punishments ? 

The relations of travellers inform us, with respect to the edu- 
cation of tlie Japsmese, that children must be treated there with 
mildness, because they become hardened to punishment; that 
tfaieir slaves must not be too roughly used, because they imme- 
diately stand upon the^r defence. Wpuld not one imagine, tfiat 



* See Keiupfer. 

t Cottection of Voyages that coatrtbated tp thp Establishment of the ^t 
India Company^ torn. iii. p. 428. 
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they migfat easily have judged of the spirit which ought to reign 
in their political and civil government, from that which should 
prevail in their domestic concerns i 

A wise legislator would have aideavoured to i^eclaim people, 
by a just temperature of punishments and rewards ; by maxims 
of philosophy, morality, and religion, adapted to those cha- 
racters; by a just application of the rules of honour, and by 
the enjoyment of ease and tranquillity of life. And should he 
have entertained any apprehension, that their minds being inured 
to (he cn^elty of punishments, would no longer be restrained by 
those of a milder nature, he would have conducted himself* in 
another manner, and gained his point l>y degrees : in particular 
.cases, that admitted of any indulgence, he woiild have mitigated 
the punishment, till he should have been able to extend this 
mitigation to all cases. 

But these are springs to which despotic power is a stranger ; it 
may abuse itself, and diat is all it can do : in Japan it has made 
its utmost effort, and has even surpassed itself in cruelty ! 

» 

A& the minds of the people grew wild and intractable, diey 
were obliged to have recourse to the most horrid severity. 

This is the origin, this the spirit of the laws <tf Japan. They 
had more fury, however, than force. They succeeded in the 
extirpation of Christianity ; but such unaccountable efforts 
are a proof of their insuiBciency. They wanted to establish a 
good polity, and they have shown greater marks of their 
weakness. 



• Let thifl be observed as a maxim in practice^ with regard to cases where the 
ininds of people have bieen depraved by too great a severity of panishments. 
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We have only to read the relation of the interview between the 
Emperor and the Dejro at Meaco*. The number of those 
who were suffocated or murdered in that city by ruffians, is in- 
credible ; young maids and boys were carried off by force, and 
found afterwards exposed in public places, at unseasonable hours, 
^iiite naked, and sewed in linen bags, to prevent their knowing 
which way they had passed ? robberies were committed in all 
parts, the bellies of horses were ripped open, to bring their 
riders to the ground; and coaches were overturned in order to 
atrip the ladies. The Dutch, who were told they could not pass 
the night on the scaffolds, without expoang themsetyes to the 
danger of being assassinated, came down, &c. 

I shall here give one instance more from the same nation. 
The Emperor having abandoned himself to infamous pleasures, 
Bved unmarried, and was consequently in danger of dying with- 
out issue. The Deyro sent him two beautiful damsels ; one he 
married out of respect, but would not meddle with her. Hb nurse 
caused the finest wom^i of the empire to be sent for, but all to 
no purpose. At length, an armourer's daughter ^having pleased 
hb fancy *f-, he determined to espouse her, and had a son. The 
hdies belonging to die court, enraged to see a person of such 
mean extraction preferred to themselves, stifled the child. The 
crime was concealed from the Emperor; for he would have 
deluged the land with blood. The excessive severity of the laws 
hinders therefore their execution: when the punbhment sui^ 
passes all measure, they are frequently obliged to prefer impo*- 
iiity to it 



* CoUection of Voyages that contribnted to the establiabment of the East- 
India Company, torn. v. p. 2. 

t Collection of Voyages that contributed to the estabMmeotof the East- 
India Company, tonu v. p. 2*- 
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OF THB SPIRIT OF THE ROMAN SENATE'*'. 

Under the consulate of Acilius Glabrio and Piso^ the Adlian 
lawf* was made, to prevent the intriguing for places. Dio says jl, 
that the senate engaged the consuls to propose it, by reason that 
C. Cornelius the tribune had resolved to cause more severe 
pumdmlents to be established against this crime, to which the 
people seemed greatly inclined. The senate rightly judged, that 
immoderate punishments would strike indeed a terror into peo- 
ple's minds, but must have also this effect, that there would be 
nobody afterwards to accuse or condemn; whereas by propos- 
ing moderate penalties, there would be always judges and ac- 
cusers. 



OF THE JUST PROPORTION BETWIXT PUNISHMENTS AND 

CRIMES §• 

r 

It is an essential point, that there should be a certain propor- 
tion in punishments, because it b essential that a, great crime 
should be avoided rather than a smaller ; and that which is more 
pernicious to society, rather than that which is less. 

*^ An impostor ||, who called himself Constantine Ducas, rais- 
ed a great insurrection at Constantinople. He was taken^ ^d 
condemned to be whipt; but upon informing against several 



* Chf^. xiv. 

t The goUty were condemned to a fine \ they conld not be admitted into 
the rank of senaton, nor nominated to any public office. Dio, book 36. 
X Book 36. $ Chap. xvi. 

I Hist, of Niccphocos, patniffch of Con8taotinople» 
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persons of distinction^ he was sentenced to be burnt as a calum* 
niator." It is very extraordinary^ that they should thus propor- 
tion the punishments betwixt the crime of high-treason and that 
of calumny. 

This puts me in mind of a saying of Charles II. king of Great 
Britain. He saw a man one day standing in the pillory ; upon 
which he asked what crime the nian had committed. He was 
answered; 'Phase your Majesty y he has wrote a libel against 
your ministers. The fool ! said the king, why did not he write 
against me ? they would have done nothing to him. . 

^' Seventy persons having conspired against the emperor Ba- 
sil ^^ he ordered them to be whipt, and the hair of their heads 
and beards to be burnt. A stag one day having taken hold of 
him by the girdle with his horn^ one of his retinue drew his 
8Word, cut the girdle, and saved him ; upon which he ordered 
that person's head to be cut off, for having, said he, drawn his 
sword against his sovereign.'' Who could imagine that the same 
prince could ever have passed two such different judgments? 

It is a great abuse amongst iis to condemn to the same punish- 
ment a person that only robs on the high-way, and another who 
robs and murders. Surely, for the public security, some differ- 
ence should be made in the punishment. 

In China, those who add murder to robbery, are cut in 
pieces f ; but not so the others ; to this difference it is owing, 
that though they rob in that country, they never murder. 

In Russia, where the punishment of robbery and murder is 
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die same/ they ^always murder''^. The dead^ say tfieyi tell no 
tales. 

Where there is no difference in the penalty, ' there should be 
some in the expectation of pardon. In England they never 
murder on the high-way, because robbers have some hopes of 
transportation, which is not the case in respect to those that 
commit murder. 

Letters of grace are of excellent use in moderate governments. 
This power which the prince has of pardoning, exercised with 
prudence, is capable of producing admirable effects. The prin- 
ciple of despotic government, which neither grants nor receives 
any pardon, deprives it of these advantages. 
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V 

frqm his portbaiture of quakerism^ 
Published in the Year 1807* 



I viND it almost impossible to proceed to the great courts of 
meetings of the Society, which I had allotted for my next sub- 
ject^ without stopping awhile to snake a few observations on 
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the principles of that part of the diicipHoei wUch I have now 
exphiined. 

It maybe observed, ^rs^, that the great object of this jmrt 
of die discipline is the reformation of the offending person. 
Secondly, that the means of effecting this object consists of 
religious instrnctipn and advice. And, thirdly, that no pains 
are to be spared, and no time to be limited^ for the trial of 
these means ; or, in other words, that nothing is to be left un- 
done, while there is a hope that the offender may be reclaimed* 
Now these principles the Quakers adopt in the exercise of their 
discipline, because as a Christian community, they believe thegr 
ought to be guided only by Christian principles, and they know 
of no other, which the letter or the spirit of Christiamty can 
warrant. 

I shall trespass upon the patience of the reader in this place, 
only till I have made an application of these principles, or till 
I have shewn him how far these might be extended, and ex- 
tended with advantage to morals, beyond the limits of the 
Quaker Society, by being received as the basis, upon which a 
system of penal laws might be founded among larger societies, 
or states. 

It is much to be lamented that nations professing Christianity, 
should have lost sight, in their various acts of legislation, of 
Christian principles, or that they should not have interwoven 
some such beautiful principles as those, which we have seen 
adopted by the Quakers, into the system of their penal laws* 
But if this negligence or omission would appear worthy of 
regret, if reported of any Christian nation, it would appear most 
80 if reported of our own, where one would suppose that the 
advantages of civil and religious liberty, and tiiose of a reformed 
religion, would have had their influence in the correction of/ our 
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judgmeiits, and in the benevolent dispositions of our ^ill. And 
yet nothing is more true than diat these good influences have 
either never been produced^ or, if produced, that they have never 
been attended to upon this subject. There seems to be no provi* 
sion for religious instruction in our numerous prisons. We seem 
to make no patient trials of those, who are confined in them, for 
their reformation; but, on the other hand, we seem to hurry 
them off the stage of life, by means of a code which annexes 
death to two hundred different offences, as if we had allowed our 
laws to have been tvritten by the bloody pen of the pagan Draca. 
And it seems remarkable that this system should be persevered 
in, when we consider that death, as far as the experiment has 
been made in our own country, has litde or no effect as a ^linish*- 
ment for crimes. Forgery, and the circulation of forged paper, 
and the counterfeiting of the money of the realm, are capital 
offences, and are never pardoned. And yet no offences are more 
frequently committed than these. And it seems still more re- 
markable when we consider, in addition to this, that, in conse- 
quence of the experiments made in other countries, it seems to 
be approaching fast to an axiom, that crimes are less frequent in 
proportion as mercy takes the place of severity, or as there are 
judicious substitutes for the punishment of death. 

1 shall not inquire, in this place, how far the right of taking 
away life on many occasions, which is sanctioned by the law of 
the land, can be supported on the ground of justice, or how far 
a greater injury^ is done by it, than the injury the criminal has 
himself done. (As Christians, it seems that we should be influ- 
enced by Christian principles. Now, nothing can be more true, 
than that Christianity commands us to be tender-hearted one to 
another, to have a tender forbearance one with another, and to 
regard one another as brethren. ) We are taught also that men, 
independently of their accounlableness to their own governments, 
•are accountable for their actions in a future state, and that puh 
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nishments .are unquestionably to follow. But where are our 
forbeaituice and our love ; where is our regard for the temporal 
and eternal interests of man ; ^here is our respect for the princi- 
ples of the Gospel — if we make the reformation of a criminal a 
less object than his punishment : or if we consign him to^death in 
the midst of his sins, without having tried all the means in our 
power for his recovery ? 

Had the Quakers been the legislators of the world, they had 
long ago interwoven tlie principles of their discipline into their 
penal codes, and death had been long ago abolished as a punish- 
ment for crimes. As far as they have had any power with legis- 
# latnres, they have procured an attention to these principles, 
y George Fox remonstrated with tlie judges in his time on the 
subject of capital punishments. But the Quakers having been 
few in number, compared with the rest of their countrymen, 
and having had no seats in the legislature, and no predominant 
interest with' the members of it, they have been unable to effect 
any change in England on this subject. In Pennsylvania, how- 
ever, where they were the original colonists, they have had in- 
fluence with their own government, and they have contributed 
to set up a model of jurisprudence worthy of the imitation of the 
world. 

Williatn Penn, on his arrival in America, formed a code of 
laws chiefly on quaker-principles, in which, however, death 
was inscribed as a punishment, but it was confined to murder. 
Queen Anne set this code aside, and substituted the statute and 
common law of the mother country. It was, however, resumed 
in time, aqd acted upon for some years ; when it was set aside 
by the mother country again. From this time it continued dor- 
mant till the separation of America from Epgland. But no 
sooner had this event taken place, which rendered the American 
states their own legislators, than the Pennsylvanian Quakers 
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began to lum at obtaining an alteration of the penal laws. In 
diis they were joined by worthy individuals of other denomina- 
tions. And these, acting in union, procured from the legi^k^ 
ture of Pennsylvania, in the year 1786, a reform of the eriikiinal 
CQ^.. Tliis reform, however, was not canied, in- the opinion 
of the society ^ alsiifficient length. Acpofdfngiy they took the 
lead again, and exerted themselves airesh upon this subject. 
Many of them formed themselves into a committee for allevia- 
ting the miseries of public prbons; Other persons co-operated 
with them in this undertaking also. At length, after great 
perseverance, they prevailed upon the same legislature, in the 
year 1790, to try an ameliorated system. This trial answered 
so well, that the same legislature agiain, in the year 1794^ 
established an act, in which several quaker principles were 
incorporated, and in which only the crime of premeditated murder 
was punishable with death. 

As diere is now but one capital offence in Pennsylvania, pu« 
nishments for other offences are made up of fine, and impri* 
sonmeot, and labour : and these are awarded separately or con* 
jointly^ according to the magnitude of the crime. 



When criminals have been convicted, and sent to die great 
gaol of Philadelphia to undergo their punishment, it is expect- 
ed of them that they should maintain themselves out of their 
daily labour; that they should pay for their board and washing^ 
and also for the use of their different implements of labour) 
and that they should defray the expenses of their commitment^ 
and of their prosecutions and their trials. An account, there- 
fore, is regularly kept against them. And if, at the expiration 
of the term of their punishment, there should h% a surplus of 
money in their favour, arising out of the produce of tibeir work, it 
is given to them on their dischai|;e. 
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An agreement is usually made about the price of prison* 
labour between the inspector of the gaol and the employers of 
*he criminals* 

As reformation is now the great object in Pennsylvania^ yfluj^ 
offences have bet»»|. committed^ it is of the &9tisB^p9;fMSh thsk 
the gaoler and the diflferent inspectors should be persons of moral 
character. Good example, religious advice^ and humane 
treatment, on the part of these, will have a tendency to produce 
attention, respect, and love, on the part of the prisoners, and 
to influence their moral conduct Hence it is a rule, never to 
be departed from, that none are to be chosen as successors to 
these different officers but such as shall be found on inquiij ta 
have been exemplary in their lives. 

As reformation, again, is now the great object, no corponi 
punishment is allowed in the prison; no keeper can strike a 
criminal ; nor can any criminal be put into irons. All such pu- 
nishments are considered as doing harm. They tend to extir- 
pate a sense of shame. They tend to degrade a man, and 
to make him consider himself aa d^jraded in his own eyes ; 
whereas it is the design of this change in ike penal system, diat 
he should be constantly looking up to tlie restoration of bis 
dignity as a man, and to the recovery of hb moral character. 

As reformation, again, is now the great object, the follow* 
ii)g system is adopted"*^ ; — No* intercourse is allowed between 
the males and the females, nor any between the untried and the 



* As eleanBnetf is connected with bealtfa, and healdi wifli inorats, (he prl- 
floaers are obUged to wash and olean themselves evety moraing beftre fteir 
work i and to bathe in the summer season, in a hurge reserrohr 9f natt r, whisk 
is provided in the conrt-yard of the prison for this purpose. 
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cbiiVicted prisoners. Wliile (hej are engageil in their labour, 
fney are sillowed to talk only upon the subject which imme- 
diiltely relates to their work. All unnecessary conversation is 
forbidden. Profane swearing is never overlooked* A strict 
wafch Is kept that tio spirituous liquors may be introduced. 
Care is iaktti ttiat all the prisoners have the benefit of religious 
itj^tnlction. The prison is accordingly open at stated times to 
(Nif psistors of flie different religious denomiiiations of the plac^ 
Ahd as the nolind of man maj^ be worked upon by rewards as 
wHl as by punishments, a hope is held out to the prisoners, 
imiiiHk time of their confinement may be shortened by their good 
behaviour. For the inspectors, if they have reason to believe 
thai a ^bfid fefbrmatibn has taken place in any individual, have a 
i:^wer of interceding ibr his enlargement ; and ihe executive 
government, of grantuig it if they think it proper. In cases 
v^h^re the prisoners are refractory, they are usually p>ut into 
solitary confinement, and deprived of the opportunity of work- 
ing. During this time the expenses of their board and washing 
are going on; so that they are glad to get into employment 
ifgain, Aat they Aiay liquidate the debt, which, since the suspen- 
sion of thf^ir labour, has been accruing to the gaol. 

lit conisie^uence of these regulations, they, who visit the 
crntthials in Philadelphia, in the hours of their labor, have more 
an^ idea of a Targe manufactory than of a prison. They see 
laSl^mikets, sawyers^ carpenters, joiners, weavers, and others, 
all DuiBily employed. They see regularity and order among 
th(^. And' as ho chains are to be seen in the prison, they 
seem to forget their situation as criminals, and to look upon 
them as the free and honest labourers of a community following 
their respective trades. 

In consequence of these regulations, great advantages have 
arisen bodi to the criminals and to the state. The state has 

8 £ 
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fmperieoced a diminution of crimes to die amount of one half^ 
since the change of the penal system ; and the criminals have 
been restored^ in a great proportion, from the gaol to the com- 
munity, as reformed persons ; for few have been known to stay 
die whole term for their confinement. But no person could 
Iiave had any of his time remitted him, except he had been 
considered, both by the inspectors and the executive govenu- 
ment, as deserving it. This circumstance, of permission to leave 
(he prison before the time expressed in the sentence, is of 
great importance to the prisoners ; for it operates as a certificate 
for them of their amendment to the world at large. Hence no 
stigma is attached to them for having been the inhabitants of a 
prison. It may be observed, also, that some of the most orderiy 
and industrious, and such as have worked at the most profitable 
trades, have had sums of money to take on their dischaige, by 
which they have been able to maintain themselves honestly, till 
diey could get into employ. 

Such was the state, and such the manner <^ execution, of the 
penal laws of Pennsylvania, as founded upon quaker prmciples. 
So happy have the effects of this new system already been, Aat 
it is supposed it will be adopted by the other American states. 
May the example be universally followed ! May it be universally 
received as a truth, that true policy is inseparable from virtue ; 
that in proportion as principles become lovely on account of their 
morality, they will become beneficial when acted upon, both to 
individuals and to states : or that lefpslators cannot raise a con- 
stitution upon so"" fm and firm a foundation as upon tiie gospel of 
Jesus Christ ! 
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Published about the Year ]520« 



1 WAS then much obliged to that Reverend Prelate, John Mor« 
ton, Archbishop of Canterbury, Cardinal, and Chancellor of 
England ; a man^ said he, Peter, (for Mr. More knows well 
what he was) that was not less veneraUe for his wisdom and vir- 
tues, than for the high character he bore ; he was of a middle 
statuKe^ not broken with age, his looks begot reverence rather 
than fear; his conversation was easy, but serious and grave ; be 
sometimes took pleasure to try tbe force of those that came as 
anitors to him upon bunness, by speaking sharply, thou^ 
decently to them, and by that he discovered Aeir spirit and 
presence of mmd ; with which he was much delighted, when it 
did not grow up to imjMidence, as, bearing a great resemblance 
to his own temper; and he looked on sudi penKws as the fittest 
men for affiurs. He spoke both gracefully and weightily ; hm 
was eminently skilled in the law^ bad a vast understanding, and 
a prodigious memory : and diose excellent talents ^Hhh whick 
nature had furnished him, were improved by study and experi- 
ence. When I was iu England, the king depended much on his 
counsek, and the government seemed to be chiefly supported by 
him; for from his youth, he had been all along practised ia 
affiiirs ; and having passed through many traverses of fortune, he 
had with great cost acquired a vast stock of wisdom, which is 
not soon lost, when it is purchased so dear. One day when I 
ims dining with him, there happened to be at table one of the 
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EDglish lawyers, who took occasion to run out in a high com- 
mendation of the severe execution of justice upon thieves, who, 
as he said, were then hanged so fast, that there were some- 
times twenty on one gibbet ; and upon that he said, be could 
not wonder enough how it came to pass, that since so few 
escaped, there were yet so many thieves left, who were still rob- 
bing in all places. Upon this, I who took the boldness to speak 
freely before the cardinal, said, there was no reason to wonder 
at the matter, since this way of punishing thieves, was neither just 
in itself, nor good for the public; for as the. severity was too 
great, so |he remedy was not effectual : simple theft not being 
so great a crime, that it ought to cost a man hb Ufe ; no punish- 
ment, bow severe soever, being able to restrain those from robbing, 
who can find out no other way of livelihood* In this, said I, not 
only you in England, but a great part of the world, imitate some 
ill masters, that are readier to chastise their scholars, than to 
teach them. There are dreadful punishments enacted gainst 
thieves, but it were much better to make such good provisions, 
by which every man might be put in a method how to live, and 
so b6 preserved from the fital necessity of stealing, and of dying 
for it. 

Jiiere is then a long discussion between the parties, upon the 
causes of theft — which concludes in the following manner. 

* If you«^ not find a remedy to these evils, it is a vain thing to 
boast of your severity in punishing theft ; which though it may 
have die appearance of justice, yet in itself is neither just nor con- 
venient: for if you suffer your people to be ill educated, and their 
matiners to .l)e corrupted from their infancy, s^nd then punish them 
for those crimes, to which their first education disposed them, 
what else is to be concluded from this, but that you first make 
thieves^ and then punish them. ' 
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While I was talking thus, the counselfor who was present had 
prepared an answer, and had resolved to resume all f had said, 
according to the formality of a debate, in which things are gene- 
rally repeated more faithfully than they are answered ; as if the 
chief trial to be made, were of men's 'memories. You have 
talked prettily fot a stranger, said he, having heard of many things 
among us, which you have not been able to considler weH : but I 
will make the whole matter plain to you, and will first repeat in 
order all that you have said, then I will shew how much your 
ignorance of our affiiirs has misled you, and will in the last place 
answer all your arguments. And that I may begin where I pro- 
mised, there were four things — ^hold your peace, said the cardinal, 
this wiU take up too much time; therefore we will at present ease 
you of the trouble of answering, and reserve it to our next meet- 
ing, which shall be to-morrow, if Raphael's affairs and your's can 
admit of it : but Raphael, said he to me, I would gladly know 
upon what reason it is, that you think theft ought not to be pu- 
nished by death ? Would you give way to it ? Or do you pro- 
pose any other punishment that will be more useful to the public ?* 
For since death does not restrain theft, if men thought their lives 
would be safe, what fear or force could restrain ill men ? On the 
contrary, they would look on the mitigation of the punishment, 
as an invitation to commit more crimes. I answered, it seems to 
me a very unjust thing to take away a man's life for a little 
money ; for. nothing in the world can be of equal value with a 
man's life ; and if it is said, that it is not for the money that one 
suffers, but for his breaking the law ; I must say, extreme justice ' 
is an extreme injury : for we ought not to approve of these ter- 
rible laws that make the smallest offences capital ; nor of that 
opinion of the Stoicks, that makes all crimes equal, as if there 
were no difference to be made between the killing a man and' 
the taking his purse, between which, if we examine things impar- 
tially, there is no likeness nor proportion. God has commanded 
us not to kill^ and shall we kill so easily for a little money ? But 
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if one shall say, that by that law we are only forbid to kill anjv 
escept when the laws of the land allow of it; upon the same 
grounds^ laws may be made in some cases to allow of adultery 
and perjury: for God having taken from us the right of disposingy 
either of our own, or of other people's lives, if it is pretended that 
the mutual consent of men in making laws, can authorize man- 
slaughter in cases in which God has given us no example, that it 
frees people from the obligation of the divine law, and so makes 
murder a lawful action ; what is this, but to give a preference to 
human laws before the divine ? And if this is once admitted, by 
the same rule, men may in all other things put what restrictions 
they please upon the laws of God. If by the Mosaical law, 
though it was rough and severe, as being a yoke laid upon an ob- 
stinate and servile nation, men were only fined, and not put to 
death for theft; we cannot imagine that in this new law of mercy, 
in which God treats us with the tenderness of a father, he has 
given us a greater licence to cruelty than he did to the Jews. 
Upon these reasons it is that I think putting thieves to death is 
not lawful ; and it is plain and obvious that it is absurd, and of 
ill consequence to the commonwealth, that a thief and a mur- 
derer should be equally punished: for if a robber sees that his 
danger is the same if he is convicted of theft, as if he were 
guilty of murder, this will naturally incite him to kill the person 
whom otherwise he would only have robbed, since if the punish-, 
ment is the same, there is more security, and less danger of disco- 
very, when he that can best make it, is put out of the way : so that 
terrifybg thieves too much, provokes them to cruelty. 

But as the question, what more convenient way of punishment 
can be found i I think that it is much more easy to find out that, 
than to invent any thing that is worse ; why should we doubt but 
the way that was so long in use among the old Romans, who un- 
derstood so well the arts of government, was veiy proper for their 
pumshment ? They condemned such as they found guilty of great 
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Climes^ to work their whole lives in quarries, or to dig in mines, 
with chains about them. But the method that 1 liked best, wi^ 
^that which 1 observed in my travels in Persia, among the Polyle- 
rits, who are a considerable and well governed people. Thej 
pay a yearly tribute to the Kii^ of Persia ; but in all other re- 
spects they are a free nation, and governed by their own laws. 
They lie far from the sea, and are environed with hills, and beii^ 
contented with the productions of their own country, which is 
very fruitful, they have little commerce with any other nation; 
and as they, according to the genius of their country, have no in- 
clination to enlarge their borders, so their mountains, and the pen- 
sion diey pay to the Persians, secure them from all invasions* 
Thus they have no wars amoi^ them ; they live rather conveni- 
ently than with splendour, and may be rather called an happy na- 
tion, than ^ther eminent or famous : for I do not think that they 
are known so much as by name to any but their next neighbours. 
Those that are found guilty of thefl; among them, are bound to 
make restitution to the owner, and not, as it is in other places, to 
the prince^ for they reckon that the prince has no more right to 
the stolen goods than the thief ; 'but if that which was stolen is no 
more in being, then the goods of the thieves are estimated, and 
restitution bebg made out of them, the remainder is given to their 
wives and children : and they themselves are condemned to serve 
in the public works, but are neither imprisoned, nor chained, un-. 
less there happened to be some extraordinary circumstances in 
their crimes. They go about loose and free, working for the 
public : if they are idle or backward to work, they are whipped, 
but if they work hard, th^y are well used and treated without any 
mark of reproach, only the lists of them are called always at night, 
and then they are shut up: they suffer no other uneasiness, but 
this of constant Jabour ; for as they work for the public, so they, 
are well entertained out of the public stock, which is done diffe- 
rently in different places ; in some places, whatever is bestowed, 
upon them, is raised by a charitable contribution; and though this 
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way may seem uncertain, yet so merciful are the mcfinationa of 
that people, that they are plentifully supplied by it ; but in other 
places, public revenues are set aside for Aem ; or there is a con- 
stant tax of a poll-money raised for their maintenance. In some 
places they are set to no pubHc work, but every private man that 
has occasion to hire workmen, goes to the market place and hires 
them of the public, a little bwer than he would do a freeman : if 
Aey go lazily about their task, he may quicken them with the 
whip. By diis means there is always some piece of work or other 
to be done by them ; and, beside their livelUiood, they earn some* 
what still to the public. They all wear a peculiar habit, of one 
eertain colour, and dieir hair is cropt a little above dieir ears, 
and a piece of one of their ears is cut off. Their friends are al- 
lowed to give them either meat, drink, or cloaths, so they are of 
their proper colour ; but it is death, both to the giver and taker, 
if they give them money ; nor is it less penal for any freeman to 
take money from them, upon any account whatsoever ; and it is 
also death for any of these slaves (so they are called) to handle 
arms. Those of every division of the country, are distinguished 
by a peculiar mark ; which it is capital for diem to lay aside, to 
go out of their bounds, or to talk with a slave of another jurisdic- 
tion ; and the very attempt of an escape, is no less penal than an 
escape itself; it is death for any other slave to be accessory to it; 
and if a freeman engages in it, he is condemned to slavery : those 
that discover it are rewarded ; if freemen, in money ; and if slaves, 
with liberty, together with a pardon for being accessory to it ; 
that so they might find their account, radier in repenting of their 
eiigaging in such a design, than in persisting in it. 

These are their laws and rules in relation to robbery; and it 
is obvious that they are as advantageous, as they are mild and 
gentle : nnce vice is not only destroyed, and men preserved, but 
they are treated in such a manner as to make them see the necessity 
of being honesty and of employing the rest of their lives, in r^ 
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paimg the iigurjes they have foanerfy done to. aociely. Nor k 
there any hazard of thek fiiUing back to their old cimtoms: and so 
little do tcavellera apprehend mischief from them, ikaX they ge- 
nerally make use of them lor giiidesy from one jurisdietioii to 
aoother ; for there is nothing left them by which they can rob, 
or be the better for it ; since as diey are disarmed, so the very 
having of money is a sufficient conviction : and as they are cer- 
tainly punished if discovered, so they cannot hope to escape; for 
their habit being in all the parts of it different from what is com,- 
Q9jOi4y worn, they cannot fly away, unless they would go naked, 
and even dien their cropped ear would betray them. The onlgr 
dai^er to be feared from them, is their conspiring against the 
government : but those of one division and neighbourhood am do 
nothing to any purpose, unless a general conspiracy was laid 
amongst all the slaves of the several jurisdictions, which cannot 
be' done, rince they cannot meet or talk together ; nor will an*^ 
venture on a design, where the concealment would be so danger- 
ous, and the discovery so profitable. None are quite hopeless 
of recovering their freedom, since by their obedience and pa- 
tience, and by giving good grounds to believe that they will 
change their manner of life for the future, they may expect at 
last to obtain their liberty : and some are every year restored to 
it, upon the good character that is given of them. Whmi I had 
related all this, I added, that I did not see why such a method 
might not be foUowed vrith m(Hre advantage, than could ever 1be 
expected fix>m that severe justice which die coqnsellor minified 
so much. To this he answered, that it could never t^kej^oe 
in England, without endangeriqg die wIk^ nation. As he said 
this, he shook his head, made som^ grimaces, and held his 
peace, while all the company seemed of his opinion, except the 
Cwdinal, who said, that it was not eaqf to form a judgment o£ 
its success, «nce it was a method that never yet had heea tried ; 
but if, said he, when the sentence of death was passed upon a 
thie^ the Prince would reprieve him for a wlule, and make the 
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experiment upon him, denying him the privilege of a sanctuary ; 
and then, if it had a good effect upon him, it might take place ; 
and it it did not succeed^ the worst would be, to execute die 
sentence on. the condemned person at last. And I do not see, 
added he, why it would be either unjust, if convenient, or at all 
dangerous, to admit of such a delay ; in my opinion, the vaga*^ 
bonds ought to be treated in the same manner ; against whom, 
though we have made many laws, yet we have not been able to 
gain our end. When the Cardinal had done, they all commend- 
ed the motion, though they had despised it when it came from 
me ; but more particularly commended what related to the vaga- 
bonds, because it was his own observation.^— — (7^opia. 



ERASMUS. 



Published about the Yeab 1520. 



^' The civil magbtrate, likewise, would act more judiciouslj, 
by emjdoying upon public works criminals convicted of certain 
kinds of theft, or other offences, (which, though in themselves 
heinous, are too light — especially in countries professing Chris* 
tianify— to be punished with death) dian by subjecting them ta 
ignominious stigmas or omtiktions. As, of old, debtors in bonds 
served their creditors; others dug, cbuned, in the fiekb, or 
hewed timber ; and a third class, accustomed to sedentary occo* 
pations, were confined to labour in workhouses. Punishm^nls 
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of this description are attended with a double advantage : f or^ 
while they correct, without crushing the offender, they promote 
the interests either of the public, or of the individual injured by 
his delinquency *.** 



* Qaamquam profimus etiam magistratns consultiiis faceret, si operis in nsnin 
reipablicae indictis castigaret quaedam furtonim genera^ ant alia facinora gravis 
qnidem ilia, sed leviora quam nt capite plecti debeant^ praesertim apud Chris- 
tianoB, quam si jreos, inuraiit ant nmtilent. Velnt olim next prasstabant ope- 
lam creditoribnsy et alii vineti fodiebanft in agris, oedebant materianiy et snnt. 
es his qvi nomnt artem sedentariam, his ergastnk conveniebant Hoc pcens 
genns duplicem habet ntilitatem, et emendat nocentes, non ezstingnit, et con- 
dodt reipnblicse, yel ei qui maleficio laesns est, — Erasmi ExmnologuiSt Ma 
IMw Omfitmdu^Ertmd Opert^ EdU U CUre^ tarn. v. p« 167. 
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Published about the Yeae 1620. 



Geetaintt is so essential to a law, as without it a law cash 
not hejuU; Si enim incertam vocem det tuba, 4pm separ€^ 
bit ad beUumf So if the law ^ve an uncertain sound, who shall 
prepare himself to obey i A law then ou^t to give warning 
before it strike: and it is a good rule> that i$ the best law which 
gjnei least liberty to the arbitrage of the judge, which is that, 
tte cerfAtnly thereof affectetb* 



M LORD BACON. 

Let there te courti fkad jurisdktiam, ^hich may define ac- 
cording to ArUtrenient of some good ittlin, aiid according to 
sound ju^ment: tot the law (ds is observed before) cannot 
provide for all cases ; but is fitted to such occurrences as com- 
monly fall out ; and time (as viras said by the ancients) is a most 
wise thing, and daily the author and inventor of new cases. 

New cases fall out both m matters criminal, which have need 
of penaltf, and in tnatters civil, which have ne^ of felltf : 
the ccktrts which respect the formeri wci call censoriah ; wliicK 
respect the latter^ pratorian* 

Let the censorian courts of justice have jarisdiction and pow- 
er not only of punishing new offences ; but also of increasing 
penalties assigned by the laws for old crimes, if the cases be 
heinous and enormous, so they be not capital. 

Let there be no rubrics of bloud; neither de&ae of capital 
crimes in what court soever, but from a known and certain law ; 
for .God himself first denouiriced death, afterwards inflicted it. 
Nor is any man to be put to death, but he that knew before-hand 
that he sinned agaifut Ms own life. 

In censorian courts let the Jirst aggressions, and the middle 
acts of great offences, and wicked attempt^ be punished ; yea 
although they were never perfectly accomplished ; and let that 
he Ae ehiefest tfise of those cdutts; seeitag it app^rtaii^ tb 5e- 
vtrUy^ fo ^Hcalti Ae frst approaches df wicked tnij^iked ; 
and to intrc§ to intferci&pt flfe j^erpetratton of them by correcfinjt 
nraffle act^. 

The ipM^Iki mSttt; pluet supet eos laqueos; ^w iheh ^e ho 
worse snares than the snares of laWi^, espi&ci^ pmi ; if Hief 
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be immense for number ; wad throi^b die alteratioiis of times im- 
prqfitable ; tbej do not present a torch, but tpread a net to our 
feet. 

It was a custom in the state of AthenSy to delegate six per- 
sons to revise and examine every year the contrary titles of law^ 
which they called Anti-nomies ; and such as could not be recon- 
ciled, were propounded to the people, that some certainty 
might be defined touching them. After this example, let snch 
in every state, as have the power of making laws> review Anti" 
nomies every third or fifth year, or as they see cause. And 
these may be first searched into, and prepared by committees 
assigned thereto, and after that exhibited to assemblies : that so 
what shall be approved, may by suffrages be established and 
settled. 

Obsolete Laws, and such as are grown out of use, as well m 
Anti-nomies, should be propounded by delegates, as a part of 
their charge to be repealed: for seemg express statute cannot 
regularly be avoided by disuse; it Alls out that througli a disesd- 
mation of Obsolete Law9, the authority of the rest is somewhat 
embased: and Mezentius torture ensues; that lam alice are 
killed with the embracements of laws dead. 

From his Aphorisms upon Universal Ju^e* 

In his eert^cate to his majesty touching the profecte of Sir 
Stephen Proctor, relating to the penal lam, he se^: 

For that part, therefore, of these proj«cts vrbiek eoieeroe^ 
penal laws, t do find the purpose and scope to be, not to press 
a greater rigour or severity in the ezecudoii of penal laws; but 
to repress the abuses in cmnmon mSonaer9, and some dArks 
and under ministers that, for commoft gpua^ parlake witk than : 
for, if it had tended to the other point, 1 for my perl AoM be 
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very far from advisiog your majesty to give ear unto it For, 
as it is said in the psalm, If thou, Lord, $hoM be extreme to 
mark what is done amiss^ who may abide tV? So it is most 
certain, that your people are so ensnared in a multitude of penal 
laws, that the execution of them cannot be borne. 



Speaking of the Reform of the .Law of England, he statet the 
various Objections which will be urged against the Reform. 

Obj. I. That it is a thing needless : and that the law, as it now 
^ IS in good estate comparable to any foreign law. 

Resp. For the comparison with the foreign laws it is in vain 
to speak of it ; for men will never agree about it. Our lawyers 
will maintain for our municipal laws ; civilians scholars, travel* 
lers will be of the other opinion. 

But certain it is, that our laws, as they now stand, are sub- 
ject to great uncertainties and variety of opinion, delays, and 
evasions, whereof ensueth (amongst other thif^s) that the judge 
is more absolute ; who, in doubtful cases, hath a greater stroke 

and liberty. 

• _^ » 

But the necessity of this work is yet greater in the statute 
law. For, first, there are a number of ensnaring penal laws, 
which lie upon the subject ; and if in bad times they should be 
awakened and put in execution, would grind them to powder. 

There is a learned civilian that expoundeth the curse of the 
prq[>het, Pluet super eos laqueos, of a multitude of penal laws^ 
which are worse than showers of hail or tempests upon catde, for 
they fiiU upon noao* . 
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• 

There are some penal laws fit to be retained, but their penal- 
ty ^is too great; and it is ever a rule, that any over great penal- 
ty, besides the acerbity of it, deadens the execution of the law. 

Obj. II. That it is a great innovation ; and innovations are 
dangerous beyond foresight. ' 

Jiesp. All purgings and medicines, either in the civil or natu- 
ral body, are innovations: so as that argument is a conimon 
place against all noble reformations. 



EXECUTION 6f NUNDCOMAR. 

From the Annual Register of 1788. 



Sir Gilbert Elliot towards the conclusion of his speech, 
read the following account of the execution of Nundcomar, writ* 
ten by the sheriff who attended on the occasion. 

^* Hearing that some persons had supposed Mah Rajah 
Nimdcomar would make an address to the people at his execu^ 
tion, I have committed to writing the following minutes of 
what passed both on that occasion, and also upon my paying 
him a visit in prison, the preceding evening, while both are 
fresh in my remembrance. 

'^^ Friday evening, the 4th of August, upon my eqfering his 

F 
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apartments in tlie gaol, he arose and sainted me in his vinal 
manner : after we were both %MAed, he spoke wkh p-eat ease, 
and auch seeming unconcern, that I realif doubted Aether he 
was sensible of his approaching fete. I therefore bid the inter- 
preter inform him, that I was come to shew him ibis last mark 
of respect, and to assure him that evctry attention should be 
given, the next morning, which could afford him comfort on 
so melancholy an occasion: that I was deeply concerned that 
die duties of my office, made me of necessity m party in it, but 
that I would attend to the last, to see that every desire diat he 
nad, should be gratified ; that his own palanquin, and his own 
servants, should attend him, and that such of his friends, who I 
understood were to be present, should be protected. He replied 
that he was obliged to me for this visit, that he thanked me for 
all my favours, and entreated me to continue them to his family : 
that fate was not to be resisted, and putting his finger to hb 
forehead — ' God's will be done/ He desired I iprould present 
his respects and compliments to the General, Colonel Monson, 
and Mr. J^rai^is, and pray for their protection of Rsjah Gour- 
dass : that they would please to look upon him now as the head 
of the Bramins. His composure was wonderful; not a sigh 
escaped him ; nor the smallest alteration of voice or countenance, 
though I un(demtood that he had not many hours be&re taken 
a soleqan leave o£ his son-in-law Roy Radkum. I found myself 
so much second to htm ia firmness, that I eould^ stay no loogeii. 
Going down stairs, the gaoler informed me, that since the 
departure of hia friends, he had been writing notes, and looking 
at accounts in his v^auei way. I began now to apprehend^ tiuit 
he had taken his resolution, and fully expected, that he would 
be foupd dead in the mormng; but on Saturday d^ dth^ at 
seven, i was informed th^ every thing was in readiaess at the 
gaol for the execution. I came here about hidf an^ hour past 
seven. The bowlings and lamentations of the poor wretched 
peopte who W€re taMog th^ last leave of hioi aie not to be de- 
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scribed, I have bardJy recover^ the first shock, Yfhile I write 
.this above three hours afterwards. As soon as he heard I was 
arrived, he came down into the yard, and joined me in the 
gaoler's apartment. There was no lingering about him, no af- 
fected delay. He came cheerfully into the room^ made the 
usual salaam, but would not at till I took a chair near him. 
Seeing somebody look at a watch, he got up, and said he was 
ready, and immediately turning to three Bramius, who were to ^ ^ 

Attend and take care of his body, be embraced them all closely^ 
but without the least mavk of melancholy or depression onWs 
part, while they were in agonies of grief and despair. I men 
looked at my own walich, told him the hour I had mention- 
ed was not arrived, that it wanted above a quarter of eight, but 
that I diouM wait his own time, and that I would not rise from 
my seat without a motion from him. Upon its being recommend- 
ed to him, that at the place of execution he should give some 
signal when he bad done with this world, he said he would 'y:\ 
sf>iak. We stft about a quarter of an hour longer, during which '^ 
he address^ himsdf more than once to me, mentioned Rajah ^^ .. 
Gourdaas, the General, Colonel Monson, and ^r. Francis, y^^^ 
but Without any seemsig anxiety ; the rest of the time, I believe, 
he patssed in prayer ; lus lips and tongue moving, and hb beads 
hangiBg upon his hand. He then looked to me and arose, spoke 
to some of die servants of the gaol, lelhng them that any thing 
he might have oomitted, Rajah Gourdass would take care of; 
dien walked cheerfully to the gate, and seated himself in his 
palanquin, looking around him with perfect unconcern. As the 
deputy AmS and I followed, we could nomke no observation 
upoQ his deportment, till we all arrived at the place of execution. 
The crowd there was very ^ea^, but not die least abearance 
of a riot« The Rajah sat in his palanquin upoa the bearer's 
dtoiiklers, and looked around at first with someattention^ I did 
BOt observe the smallest dbcomposure in his countenance or 
maimer at the si^t of the gallows, or mj of the 4^eremonies 

f2 
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passing about it. He asked for the Bramins^ who were not 
cotne^ and shewed some earnestness^ as if he apprehended the 
execution might take place before their arrival. I took that op- 
portunity of assuring him I would wait his own time ; *' It was 
early in the day^ and there was no hurry/' The Bramins soon 
after appearing, I offered to remove the officers, thinking that 
he might have something to say in private ; but he made a motion 
not to do it, and said, he had i>nly a few words to remind them 
^, what he had said concerning Rajah Gourdass, and the case 
O^lib::: Zenana. He spoke to me, and desired that the men 
might be taken care of, as they were to take charge of his body, 
which he desired repeatedly might not be touched by any of the 
bystanders ; but he seemed not in the least alarmed or discom- 
posed at the crowd around him. Hiere was some delay in the 
necessary preparations, and from the awkwardness of the people: 
he was no way desirous of protracting the business, but repeated- 
ly told me he was ready. Upon" my asking him if he had any 
more friends he wished to see, he answered, he had many, but 
this was neither a place, or an occasion to look for them. Did 
he apprehend there might be any present, who could not get 
up for the crowd ? He mentioned one, whose name was called ; 
but he immediately said ^' it was of no consequence^ probably he 
had not come." He then desired me to remember him to 
General Clavering, Colonel Monson, and Mr. Francis, and 
looked with the greatest composure. When he was not engaged 
in conversation, he lay back in the palanquin, moving his lips 
and tongue as before, f then caused him to be asked about the 
signal be was to make, which could not be done by speaking, on 
account of the noise of the crowd. He said he would make a 
motion with his hand : and when it was represented to him that 
it would be necessary for his hands to be tied, in order to pre^ 
vent any involuntary motion, and I recommended his making 
a motion with his foot, he said . he would. Nothing now 
remained but the last painful ceremony. I ord^ed his palan- 
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qum to be placed close under the gallows^ but he chose 
to walk, which he did more erect than I have generally seen 
him. At the foot of the steps which led to the stage, he 
put his hands behind him to be tied with a handkerchief, looking 
around at the same time, with the utmost unconcern; some 
difficulties arising about the cloth which should be tied over his 
* fiice, he told the people that it must not be done by one of us. 
I presented to ^im a subaltern sepoy officer, who is a Bramin, 
and he came forward with a handkerchief in his hand, but the 
Rajah pointed to a servant of his. own, who was laying prostrate 
at his feet, and beckoned him to do it. He had some weakness 
in his feet, which added to the confinement of his hands, made 
him mount the steps with difficulty. But he shewed not the 
least reluctance, scrambling rather forward to get up. He then 
stood erect on the stage, while I examined his countenance as 
stedfastly as I could, till the cloth covered it, to see if I could 
observe the smallest symptoni of fear, or alarm, but there was 
not a trace of it. My own spirits sunk, and I stept into my 
palanquin ; but before I was well seated, he had given the signal, 
and the stage was removed. I could observe, when I was a 
little recovered, that his arms lay back in the same position, in 
which I saw them first tied, nor could I perceive any contortion 
of that side of his mouth and face which was visible. In a 
word, his steadiness, composure, and resolution throughout 
the whole of this melancholy transaction, were equal to any ex- 
amples of fortitude I have ever read or heard of. The body was 
taken down after hanging the usual time, and delivered to the 
Bramins for burning." 

While this tragedy, sud Sir Gilbert, was acting, the surround- 
ing multitudes were agitated with grief, fear, and suspense. 
With a kind of superstitious incredulity, they could not believe 
ihat it was really intended to put the Rajah to death ; but when 
they saw him tied up, and the scaffold drop from under him. 



i>^ 



70 P. COLQUHOUN, LL.1X 

they set up an universal yell, and ^ith die most- piercing one* of 
horror and dismay, betook themselves to fl^^t, rumung many of 
them as far as the Ganges, and plunging mto the water, as if to 
hide themselves from such tyranny as they had wHaessed, or to 
wash away the pollution contracted from viewing such a spectade. 



ES 



It may perhaps, be pioper to add, that Nundcomar was exe- 
cuted upon a charge of forgery ; that he was seventy years of 
age at the time of his execution : and that he was a Bramini a 
rank considered sacred amongst the Hindoos. 
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Published in the Year 1800« 



Next to the blessings which a nation derives from an exc^ent 
constitution, and system of general] laws, are those advantages 
which result from a well-regulated and energ^ic plan of police, 
conducted and enforced with purity, activity, vigilance, and 
discretion. 

Upon this depends, in so great a degree, the comfort, the 
happiness, and the true Uberty and security of the people, that 
too much labour and attention cannot possibly be bestowed in 
rendering complete the domestic administration of ji»tice> in aB 
cases of criminal delinquency. 
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Tirnt imch renmins to be done in this respect no p^son will 
deoy ; all nudes must bear testimoby to the dangers which bodt 
life aiid property are at present subjected to^ by the number of 
Cfhuinal people^ wfao> from various causes (which \i is the bbjeet 
of the M^ter of these pages to ejcplain^) are suffered With impu- 
nity to repeat acts of licentiousness and mischief^ and to commit 
depredations upon individuals and the public— In vain do we 
boast of diose Uberdes which are our birthright^ if &e vilest and 
most depTatred part of ^e communitjr are suffered to deprive us 
Of ^ privil^a of travellii^ upon the highways^ or of approaching 
the capital io any cKrection after datk/ without risk of being as* 
sIMtsed aiid r6bbM ; and perhaps wounded or murdered. 

lit i^iu may we boast of die security which our laws afford 
xsAy if wo cannot tie down to rest in our habitations, widiout the 
fh^e^ of a burglafy being committed; oiir property invaded, and 
oUf Hv^ exposed t6 kdminent danger before the approadt of 
mornings 

Imperfect mtfSC bo, diher the phm or the execution, or both. 
Of oai critlriiial code, if crimes are found to increase; if the moral 
princij^e ceases to be a check upon a vast proportion of the 
lower ranks of the people; and if small thefts are known to 
prevail in such a degree, as to affect almost all ranks of the com- 
ittufiSty ^lio have any property to lose, zs often as opportunities 
o^eui^, whei-eby pilfering in a little way can be effected without 
detection. 

If ht additiori to this, the peace of society can, on eveiy spe- 
eiou# p^tenee, be disturbed by the Ikentious* clamours or turbu- 
lent effusions arising from the ill-regulated passions of vulgar life, 
surely it becomes an iMere»tmg inquiry, worthy the attentibn of 
OVct^ faftdligeAt member of the community, from what source 
^fri^' thm liiimerom iricoiwetliencti : and mliere- k a remedy to 
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be found, f (Mr so many accumulated eviWi — In developing the 
causes which have produced that want of security, which it is be* 
lieved prevails in no other civilized country in so great a degree 
as in England, it will be necessary to examine how far the system 
of criminal jurisprudence has been, hitherto, applicable to the 
prevention of crimes. 

If we look back to die measures pursued by our ancestors two 
centuries ago, and before that period, we shall find that many 
wholesome laws were made witir a view to prevention, and to 
secure the good behaviour of persons likely to commit offences. 
Since that aera in our history, a different plan has been pursued. 
Few regulations have been established to restrain vice, or to ren- 
der difficult the commission of crimes ; while the statute books 
have been filled with numerous laws, in many instances doubtfully 
expressed, and whose leading feature has generally been severe 
punishment. These circumstances, aided by the false mercy of 
juries in cases of slight offences, have tended to let loose upon 
society a body of criminal individuals, who under a better police, 
-—an improved system of legislation, and milder punishments, — 
might, after a correction in penitentiary houses, or employment in 
out-door labour, under proper restraints, have been restored to 
society as tiseful members. 

As the laws are at present administered, it is a melancholy 
truth, not to be contradicted^ that the major part of the criminals 
who infest this metropolis, although committed by magistrates 
for trial od very satisfactory proof, are returned upon the public 
in vast numbers, year after year ; enoouraged to renew their 
former practices, by the facility they experience in evading justice. 

But this is not all : the adroit thief and receiver, availing them- 
selves of their pecuniary resources, often escape, from their know- 
ledge of the tricks and devices which are practised, through the 



"^^^ 



p. COLQUHOUN, LL.D. 7S 

medium of disreputable practitioners of the law; while the 
novices in delinquency generally suffer the punishment attached to 
conviction. If, as is the case in some other countries, evidence 
vrore allowed to be received of the general character of persons 
put upon their trial for offences, and the means by which they 
obtain their subsistence, so as to distinguish the old reputed thief 
and receiver, from the novice in crimes, the minds of jurymen, 
would be often enlightened, to the furtherance of substantial 
justice; and a humane and proper dbtinction might be made 
I between the young pupil of depravity, and the finished villain ; 
as well in the measure of punishment, as in the distribution of 
mercy. 

The severity of the punishment, which at present attaches to 
crimes regarded by mankind as of an inferior nature, and which 
stfect property in a trivial manner, is also deserving the most 
serious attention. It is only necessary to be acquainted with the 
modem history of the criminal prosecutions, trials, acquittab, 
and pardons in this country, in order to be completely con- 
vinced, that the progressive increase of delinquents^ and the evils 
experienced by society from the multitude of petty crimes, result 
in a great measure from this single circumstance. — It will scarcely 
be credited by those, whose habits of life do not permit them to 
enter into discussions of this sort, that by the laws of England, 
there are above one hundred and sixty different offences, which 
subject the parties who are found guilty, to death, without benefit' 
of clergy. This multiplicity of capital punishments must, in the 
nature of things, defeat those end^ the attainment of which 
ought to be the object of all law, namely, the prevention of 
crimes. 

In consequence of this severity, (to use the words of an ad- 
mired writer,) ** the injured, through compassion, will often 
forbear to prosecute : juries, through compassion, will sometimes 
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forget their oafhs^ and either acquit the guilty, or mitigate iim 
nature of the offence; and judges^ Arough GCMopassion, will 
respite one half the convicts, and recommeiid them to rorfal 
mercy.''* 

Hie Roman empire never flourirfied so much m during die 
ttra of the Portian law^ which abrogated the pumshment of deatb 
for all offences whatever. When severe pumshments, and an inv 
correct police were afterwards revived^ the empuie feU^ — It is not 
meant, however, to be insinuated diat this would be, dtogetfaer^ 
a proper system of criminal jurisprudence to be adopted ib mo^^ 
dem times. 

Id the present sitate of socie^f^ k becomes kidisp^nsabfy netes* 
sary, that offences, irfiidi in their natunt are highly injurious to 
the public, and where no mode of preventiott can be established, 
should be pumshed by the forfeiture of life ; but these drsadfak 
examples should be exhibffieid as seldom as possible : for while on 
the one hand, socir punishments often defeat the en(fa of justice, 
by their not being carried inti^ execcrtion ; so on the other, by 
being often repeated, they lose their efffect upon the minds of the 
peop!e.+ 

However much we glory (and we oaght to glory) in the geM^ 



* BlaelEsfeoiie's Comdentaiieil^ 

t Can that be tbonalit a correct system of jarispradencey wfaidi iuflicts the 
penalty of death, for breaking down the mound of a fish-pond, whereby the fish 
may escape ; or cntting down a fruit-tree in a garden or orchard ; or steaBng a 
handkerchief, or any trifle, privately finom a person's pocket, above the vahie 
6f ISd ; — ^while a nomber of other crimes of much greater enormity, are only 
paaished witb trantportatioa and imprisonment; and while the ponishment of 
murder itself is, and can be^ enly deaths with a few drcnmstaaces of addi- 
tiooalignomin;)^? 
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ral cpeeeBeBce of our criminal law^ yet there is no Iruib mosm 
clear and obvious than this: — '' That this code exhibits foo 
much the appearance of a heterogeneous mass, concocted too 
often on tlie spur of the occasion (as Lord Bacon expresses it) 
and fre(^uently \nthout that degree of accuracy which is the 
result of able and minute discussion, of a due attention to the re- 
vision of the existing laws, or how far their provisions bear upon 
new and accumulated statutes introduced into parliament ; often 
without either consideration or knowledge, and without tbose pre- 
cautions whtch are always necessary, when laws are to be made 
which may affect the property, the liberty, and perhaps even 
the lives of thousands/' 

Some steps have, indeed, been taken in parliament, since tins 
work first appeared, towards a general revision of our statute 
law ;* and which, it is hoped, will ere long be adopted. When- 
ever the time shall arrive diat the existing laws, which form the 
present criminal code, shall be referred to able and intelligent 
men effectually to revise, consolidate, and adjust the whole, in 
a manner best suited to the present state of society and manners^, 
the investigation will unquestionably excite no litde wonder and 
astonishment. 

Penal laws, which are either obsolete or absurd, or which 
have arisen, from an adherence to rules of common law when 
the reasons have ceased upbn which these rales are founded; 
and in short, all laws which appear not to be consonant to the 
dictates of truth and justice, the feelings of humanity, and the 




* See the <^ Report from the Committee of the House of CmsmiojMiwt 
Temporary Lawg," May 13, 1796 ; and ako the ^ Report from the Committee 
for Promnlgatijmof the Statutes,'/ December 5, 1796 ; mA tllift ^ Resolutions 
of a Committee oCth* whole Howe^*' Sfarob SOp^ 179^^ 
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indelible rights of mankind, should be abrogated and repeal- 
ed* Ca;. 



Punishment (says a learned and respectable author) is an 
evil which a delinquent suffers, unwillingly , by the order of a 
jtidge or magistrate; on account of some act done which the law 
prohibits, or something omitted which the law enjoins. 

All punbbments should be proportioned to the nature of the 
offence committed ; and the legislature, in adjusting punishment 
M^ith a view to the public good, ought, according to the dictates 
of sound reason, to act on a comparison of the crime under con* 
sideration, with other offences injurious to society ; and thus by 
comparing one offence with another, to form a scale, or grada- 
tion of punishments, as nearly as possible consistent with the 
strict rules of distributive justicef . — It is the triumph of liberty, 
says the great Montesquieu, when the criminal laws proportion 
punishments to the particular nature of each offence. It may be 
further added, that when this is the case, it is also the triumph 
of reason.'— In order to ascertain in what degree the public is 
injured or endangered by any crime, it is necessary to weigh well 
and dispassionately the nature of the offence, as it affects the com- 
munity. It is through this medium, that treason and rebellion 
are discovered to be higher and more dangerous offences than 
breaches of the peace by riotous assemblies ; as such riotous 
meetings are in like manner considered as more criminal than a 
private assault. 

In punishing delinquents, two objects ought to be invariably 
kept in view. 

* Bladutone. ' (a) Chap* I. p. 1 to p. 8. 

t Beccaria on Grimes and Pamshmentfl. Cap. 6. 
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1. The ameDdment of the delinquent. 

2. The example afforded to others. 

To which may be added in certain eases, 

3. Retribution to the party injured. 

If we attend to reason, the mistress of all law, she will con* 
vince us that it is both unjust and injurious to society, to inflict 
death, except for the highest offences, and in cases where the 
offender appears to be incorrigible. 

Wherever the amendment of a delinquent is in view, it is 
clear that his punishment cannot extend to death; if expiating 
an offence by the loss of life is to be (as it certainly is at present) 
justified by the necessity of making examples for the purpose of 
preventing crimes, it is evident that the present system has not 
had that effect, since they are by no means diminished; and 
since even the dread of this punishment, has, under present cir- 
cumstances, so little effect upon guilty associates, that it is no 
uncommon thing for these hardened offenders to be engaged in 
new acts of theft, at the very moment their companions in ini- 
quity are launching, in their very presence, into eternity. 

The minds of offenders, long inured to the practice of criminal 
pursuits, I are by no means beneficially affected by the punishment 
of death, which they are taught to consider as nothing but a mo- 
mentary paroxysm, which ends all their distress at once; nay, 
even as a relief^ which many of them, grown desperate, look 
upon with a species of mdifference, bordering on a desire to 
meet that fate, which puts an end to the various distresses and 
anxieties attendant bn a life of criminally. — ^The effect of capital 
punishments, in the manner they are now conducted, therefore, 
as far as relates to example, appears to be much less than has 
been generally imagined. 



• 
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Examples would proUbly hmt madk greftter force^ even on 
tbose who appear at presmt dead to ahame and ihe atigma of 
infamy, were convicts exhibited day after day, to their compa- 
nions, occupied in mean and servile euploymento in pemtentiaiy 
houses, or on the h^hways, canals, mines, or public works.-^— It 
is in this way only that diere is the least chance of making retri- 
bution to the parties whom they have injured ; or of re»imburting 
the state, for the unavoidable expense which their evil pursuits 
have occasioned. 

Towards accomplishing the desirable object of perfection in a 
criminal code, every wise kgidature will have it in conten^ation 
rather to prevent diao to puinsh crimes ; that in the chaslisenient 
given, the delinquent may be restored to society as an usefid 
member. 

This purpose may possibly be best effected by the ad<^tion of 
the fallowing general rules. 

/ 

1. That the statute laws thonld accurately explain the enormity 
of tbe offence forbidden ; vaad that its proviaieos diould be 
clear and explicit, renilting Aom a perfect knowledge of 
the subject, so that justice may not be defeated in the exe- 
cntion. 

fi. That the punishments AaaM be proportioned aild adapted, as 
nearly as ponUiie, to the different dq;rees of offences; with 
a propo" attention also to the various shades of enormity, 
which may attach to certain crimes. 

$• That persons prosecnting, or compelled so to do, should not 
only be indemnified from expense ; but also that reparation 
should be made, tot losses sustained by the injured party, in 
atl cases where it can be obtained from liie labour or pre* 
perty of die delinquent. 

4. That satisfaction should be made to the state for the iDJmy, 
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doM to the commimky ; by distorbiBg the peace, anil vidat- 
aipg (he purity of society. 

Folitioal laws, whidi are repugiiBiit to the law of nature and 
reaaoD, ought not to be adopted. The objects above-mentioned 
aeera to iodude all that can be seoesaary for the attention of law* 
givenu 

If on eaanbaimi 4)t the frame and tendency of our crimimd 
hiws, both with respect to tlie principles of reason and state po- 
Key, the audMMP mi^ be allowed to indtdge a hope, that what 
he brings under the public eye on this important subject, would 
be of use in promoting the good of mankind, he ^borid consider 
his labours as very amply rewarded. — ^The severity of the crimi- 
nal laws is not only an object of horror, but the disproportion of 
the pwushments, as will be shewn in the course of this work, 
breathes too much die spirit of Draco,"* who boasted that '^ he 
punished all crimes wid» deadi; because small crimes deserved it, 
and he could find no other punishment fcnr the greatest" 

Hbough dK lutii^ psinciple of oar government is unfuestion- 
aUy Kberty^ it is much to be feared that the rigonr which die 
laws indiscriminately inflict en sligfat, as weH as mote atrocious 
offences, can be ill reconciled to the true distinctions of morality, 
and strict notions of justice, which form the peculiar excellence 
ef those slates which are to be characterized as free. 

By pumshing smaller ofiences widi extraordinary severiqr, is 
dieve not a risk of tnuring men to baseness, and of pfcnging them 
into the sink of inftimy and dee^mir, from whence they seMom fail 
to rise capital criminals; oft^n to the destruction of then- felow- 
cpsatures^ and always to their own inevitable perdition? 



* He lived 6t4 years before the Christian aera. 
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To suffer the lower orders of the people to be ill-educated-^ 
to be totally inattentive to those wise regulations of state policy, 
which might serve to guard and improve their morals ; and then 
to punish them for crimes which have originated in bad habits, 
has the appearance of a cruelty not less severe, than any which 
is exercised under the most despotic governments. — ^There are 
two circumstances which ought also to be minutely consider- 
ed in apportioning the measure of punishment— ^Ae immorality 
of the action, and its evil tendency. — Nothing contributes in a 
greater degree to deprave the minds of the people, than the little 
r^ard which laws pay to morality; by inflicting more severe pu- 
nishments on offenders, who commit, what may he tetmed political 
crimes, and crimes against property, than on those who violate 
religion and virtue. 

When we are taught, for instance, by the measure of punish- 
ment, that it is considered by the law as a greater crime to coin 
a sixpence^ than to kill our father or motheri nature and reason 
revolt against the proposition. 

In offences which are considered by the legislature as merely 
personal, and not in the class of public wrongs, the dispropor- 
tionate punishment is extremely shocking. 

If, for example, a personal assault b committed, of the most 
cruel, aggravated, and violent nature, the offender is seldom 
punished in any other manner tlian by fine and imprisonment ; 
but if a delinquent steals from his neighbour secretly more than 
the value of twelve-pence, the law dooms him to death. And 
he can suffer no greater punishment (except the ignomby exer- 
cised on his dead body), if he robs and murders a whole family. 
— Some private wrongs of a flagrant nature are even past over 
with impunity : the seduction of a married woman — the destruc- 
tion of the peace and happiness of families, resulting from dien- 
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* 

ating a wife's affections, and defiling her person, is not an offence 
punisfaable by the criminal law ; while it is death to rob the per- 
son, who has suffered this extensive injury, of a trifle exceeding 
a shilling (a). 



Imperfect in many respects as the criminal law appears 
from what has been detailed and stated in the preceding chapters, 
and much as the great increase of capital offences, created dur- 
ing the last and present century, is to be lamented : — it cannot 
be denied that several changes have taken place in the progress 
of society, favourable to the cause of humanity, and more conso- 
nant to reason and justice, in the appropriation and the mode of 
inflicting punishments. 

The benefit of clergy, which for a long period exempted cleri- 
cal people only, from the punishment of death in cases of felony, 
vras by several statutes ^ extended to peers, women, and all per- 
sons able to read; who, pleadidg their clergy, suffered only a 
corporal punuhment, or a year's imprisonment ; and those men 
who could not read, if under the degree of peerage, were 
hanged f. 

This unaccountable distinction was actually not removed until 
the 5lh of Queen Anne, cap. 6, which extended the benefit of 
cleigy to all who were intitled to ask it, whether they could read 
or not. 



(a) Chap, iy p. $9 to p. 95. 

* 1 Edward VI. cap. IS : 21 Jac. I. cap. 6 : 3 and 4 William and Mary, 
cap. 9 : 4 and 5 William and Mary, cap. 24. 
t Blackstone. 
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In the course of the present century^ severd of the old sangm* 
nary modes of punishment have been either^ very properly abo* 
liiihed by acts of parliament, or allowed, to the honour of huma- 
nity, to fall into disuse : — such as burning alive (particularh/ 
women) cutting off hands or ears, slitting nostrils, or branding 
in the hand or face ; and among lesser punishments, falling into 
disuse, may be mentioned, the ducking-stool, — ^The punishment 
of death for felony (as has^ already been observed) has existed 
since the reign of Henry I. nearly 700 years. — ^Transportation is 
commonly understood to have been first introduced, anno 1718, 
by the act of the 4th George I. cap. 1 1 ; and afterwards enlarged 
by the act 6th of George I. cap. 23, which allowed the court .a 
discretionary power to order felons, who were by law entitled to 
their clergy, to be transported to the American plantations for 
seven or fourteen years, according to circumstances. 

Since that period the mode of punishment has undergone seve- 
ral alterations : and many crimes which were_ formerly considered 
of an inferior rank, have been rendered capital ; which will be 
best elucidated by the following catalogue of offences divided 
into six classes according to the la^v now in force :— « 

1. Crimes punishable by the deprivation of life ; and mhertj 
upon the conviction of the offenders, the sentence of death must 
be pronounced by the judge* — Of these, it has been stated, the 
whole, on the authority of Sir William Blackshne, including 
all the various shades of the same offence, is about 160 tn 
number. 

The principal are the following : 

Arson, or wilfully and maliciously burning a House, Bams vnth 

Com, 8tc. see page 56. 
Attempting to kill Privy Counsellors, 8cc. 
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Bankrupts not surrenderingy or concealing their Effects. 

Being accessories to Felonies deemed capital. 

Breaking down the head of a Fish-pond^ whereby Fish, may be 

lost, (Black Act.)*. 
Burglary, or House Breaking in the night time. 
Challenging Jurors above 20, in capital Felonies ; or standing 

mute. 
Concealing the Death of a Bastard Child. 
Cottons, selling with forged Stamps. 
Cutting down Trees in an Avenue, Garden, &c. 
Cutting down River, or Sea Banks. 
Cutting Hop Binds. 

Destroying Ships, kx setting them on Fire. 
Destroying Silk or Velvet in the loom ; or the Tools for manu* 

facturing thereof; or destroying Woollen Goods, Racks, or 

Tools, or entering a house for that purpose. 
Deer-Stealing, second offence; or even first offence, under 

Black Act, not usually enforced. 
Destroying Turnpikes or Bridges, Gates, Weighing Engines, 

Locks, Sluices, Engines for draining Marshes, 8cc. 
Escape by breaking Prison in certain cases. 
Forgery of Deeds, Bonds, Bills, Notes, PubUc Securities, &c. 

8cc. Clerks of the Bank embezzling Notes, altering Dividend 

Warrants; Paper Makers, unauthorized, using moulds for 

Notes, 8cc. 
Government Stores, embezzling, burning or destroying in Dock* 

Yards ; in certain cases. * 
Highway Robbery., 
House Breaking in the day time. 



* The nnwilliiigness which it nmst be expected a Jaiy would have to convict 
a man capitaUy for tUn offence might be addaced, among many other instances, 
to show to what extent public jostiee is defeated, merely from the severity of 
the laws, and the want of a scale of ponislmients proportioned to the offences. 

Q 9, 



1 
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Maiming or Killing Cattle maliciously^ See the Black Act. 9 

Geo. I. cap. 22. 
Maliciously maiming or disfiguring any person^ Soc. lying in wait 

for the purpose. 
Mutiny^ DesertioB> &c. by the Martial and Statute law. 
Murder. 
Personating Bail^ or acknowledging fines^ or judgments in 

another's name. 
Piracy, or robbing ships and vessels at sea ; under which is in^ 

eluded^ the (»ff^nces of sailors forcibly hindering dieir captains 

from fighting. 
Prisoners under Insolvent Acts, guilty of perjury. 
Privately Stealing, or Picking Pockets, above one Shilling, 
Pulling down Houses, Ghurches, &c. 
Rape, or the forcible violation of chastity. 
Returning from Transportation; or being at large in the Kbg- 

dom after Sentence. 
Riots by twelve or more, and not dbpersing in an hour after 

proclamation.. 
Robbery of the Mail. 
Sacrilege. 

Setting fire to coal minesr 

Servants purloining their Master's Goodis, value 408. 
Sending Threatening letters (Black Act); 
Shooting at a Revenue Officer : or at any other Person, See the 

Bl^ck Act. 
Shop lifting above Five Shillings. 
Smuggling by persons armed ; or assembling armed for that pur-^ 

pose. 
Sodomy, a crime against nature, committed either with man or 

beast 
Soldiers or Sailors enlisting into Foreign Service. 
Stealing an Heiress,, seepage 48. 
Stealing Bonds, Bills,, or Bank Notes* 
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Stealing Bank Notes, or Bills from Letters. 

Stealii^ above 40s. in any House, seepage 55* 

Stealing above 40s. on a River. 

Stealbg linen, &c. from Bleaching Grounds, Scc. or destroying 

Linen therein. 
Stealing Horses, Cattle, or Sheep. 
Stabbing a Person unarmed, or not having a weapon drawn, if 

he die in six months. 
Stealing Woollen Cloths from Tenter Grounds. 
Stealing from a Ship in Distress. 
Taking a Reward for helping another to Stolen Goods, in certain 

cases, seepage 295. 
Treason, and petty treason, seepage 38, tfc. Under the former 

of these is included the offence of counterfeiting the gold and 

silver coin, seepage 191— -211. 
Uttering counterfeit Money, third offence (a)* 



(a) C3iap. svL p. 4S5 to440. 
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Tnvs it appears^ that in London only^ of IO6O prisoners, 
tried in the course of a year, only 493 were punished ; of whom 
197, after a temporary confinem^pt, would return upon the 
public, with little prospect of being better disposed to be useful 
to society, than before. — ^It may be estimated that in all England, 
including those offenders who are tried at the county sessions,^ 
upwards of five thousand individuals, charged mih criminsd of- 
fences^ are dirown back upon society every year. 

But this is not all, — for according to the- present system, out 
of about two hundred and upwards, who are, upon an average 
every year, doomed to suffer the punishment of death ffour-^ths 
or more are gen^^ly pardoned* either on condition of being 
tran^KMTted, or of going into his Majesty's service, and not 
seldom; without any condition at all. 

[. Hence it is, that, calculating on all the different chances, en- 
oouragememts to commit crimes actually arise out of the system 
inlended for their prevention ;— -^rsf, from the hope of avoiding 
deiedtion and apprehension; secondly, of escaping conviction, 
from the means used to vitiate and suborn the evidence; thirdly , 
from the mercy of the Jury, in considering the punishment too 
severe ; and fourthly, from the interest of persons of rank or 
consideration, applying (under circumstances where humanity 
becomes the friend of every person doomed to die,) for the in" 
terference of Royal mercy, by pardon (a). 



* As piinishmeiits became more mild, clemency and pardons became less 
necessary. — Clemency is a virtue that ought to shine in the code, and not in 
the private judgment. The Prince in pardoning gives up the public security 
in favor of an individual; and by the exercise of this species of benevolence, 
proclaims a public act of impunity. Let the executors of the laws be inexora- 
ble, but let the legislature be tender, indulgent, and humane. — Beccaria, 
cap. 46. 

(aj Chap. xvi. p. 448 to 450. 
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The next stated in the class of evils is^ that which arbes from 
the laws as they now standi relative to punUhments.'-^Thevc 
extreme severity, in rendering such a multitude of crimes capital, 
which juries can never be made to believe are of that nature, in 
point of actual atrocity, has proved a very serious misfortune to 
the country, in the administration of criminal justice.^^Because 
the punishment is too severe, it frequently happens that the 
delinquent is sent back upon society, encouraged to renew hia 
depredations upon the public by his bavibg escaped (although 
guilty) without any chastisement at all. 

It is unquestionably true, and little doubt will be entertained 
by any who attentively examine this work, that the dread of 
severe punishment, in the' manner the law is executed at present, 
has not the least effect in deterring hardened offenders from the 
commission of crimes. 

An opinion seems to have been formed, that crimes were to 
be prevented by the severity of the punishment* That this 
opinion has been erroneous seems to be proved by incontestible 
evidence, adduced in various parts of this work ; and elucidated 
by a variety of reasoning, which it is hoped cannot £eu1 to bring 
conviction to the mind of every reader, who will bestow time in 
the investigation of a subject of so much Importance to society (h). 



(b) Chap. XX. p. 615 to 616. 
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PASTORET. 

Published in the Year 1790. 



(Chap. xxL Vol. 9.) 



A List of Capital Offences in France^ in the 

Year 1790. 

Behold a list of the crimes punishable by death, and even this 
does not comprehend the whole, ^ 

1. Enormous blasphemy. 

S. Composing works against religion. 

3. Or causing them to be Written. 

4. Or printing them. 

5. Sacrilege joined to superstition and impiety. 

6. Sacrilege with the profanation of sacred things. 

7. Pulling down or destroying crosses and images. 

8. Every act of scandal and impious sedition. 

9. Heretics assembling with arms. 

10. Heretical preaching. 

11. Witchcraft and magic. 

12. Regicide. 

13. Outrage agunst the persons of the king's children. 

14. Leagues and associations. 

15. Enlisting Soldiers unlawfully. 

16. Plots. 



17- NotdiSSlosi^a'plotr 

18. To parley with an enemy, without the conwDt of the com- 
maDders of Ihe arm?. 
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38. Locksmiths^ blacksmiths^ and other M^orkers in iron, who 

shall have made utensils or tools for coining, even when 

the intention is unknown to them. 
59. Those who shall have engraved dies, and other instruments 

used in the fabrication of specie, without permission of 

the officers of the mint. 

40. Carriers who knowingly convey the instruments used in coin- 

ing, without informing the solicitors^generat or surveyors. 

41. Clerks of the general and particular receivers' offices having 

the management of public affairs, who embezzle more 
than three thousand livres. 

42. Treasurers, receivers, and other overseers, embezzling the 

public money. 

43. Extortion, under certain circumstances. 

44. To abuse and insult m^istrates, officers, door-keepers, or 

bailiffs in the execution of justice. 

45. Receiving or concealing a person condemned to deatb. 

46. Breaking prison in certain cases. 

47. Wilful murder. 

48. To associate with murderers, under any pretence whatever. 
49* The plotting to kill, mjure, or abuse any one, although it be 

not carried into effect. 

50. Highway robbery. 

51. Theft with burglary. 

52. House breaking. 

53. Theft in the king's palaces, without any regard to th& value 

of the goods stolen. 

54. Robbery in the Banks. 

55. Robbers of a church and their accomplices, accordii^ to the. 

exigence of the case. 

56. Those who associate witii thieves. 

57* Those who conceal or receive stolen goods, when the theft' 

deserves death. 
.58. Nighdy robbery with aruur. 
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59* Sometimes nightly robbery with ladders. 

60. Robbery by pick-locks. 

61. The crime of improperly detainmg a person, according to cir- 

cumstances. 

62. A galley slave mutilating himself. 

63. Taking poison whether it prove mortal or not. 

64. To make or distribute poisonous compositions. - 

65. To know that they have been asked for or given, and not to 

inform the solicitor general, j>r his deputy, according to 
circumstances and the exigences of the case. 

66. Duelling. 
67« Arson. 
68. Parricide. 

69« Incest in a direct line. 

70. Incest, by ecclesiastical law. 

71* Rape. 

72. Forcible abduction. 

73. Seduction, according to circumstances. 

74. Confining young women by means of Lettres de cachet, in 

order to marry or cause them to be married without con* 
sent of parents or guardians. 

75. Noblemen who force their subjects, or others, to give their 

daughters or wards in marria|;e. 

76. Concealment of pregnancy. 

77* Procuring abortion. * 

78. Unnatural crime. 

79* A person taking the law into his own hands. 

80. Fraudulent bankruptcy. 

81. Monopoly of com. 

82. Breach of public trust 

83. Foiiging letters and seak of chancery. 

84. Forging the signature of secretaries of state. 

85. Counterfeiting, forging, or altering edicts, royal records, or 

other royal or public papers. 
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86. Counterfeiting^ or altering papers relating to receiver?^ trea- 

surers, &c. royal or public. 

87. Farmers of the revenue, of whatever condition, vi^ho forge re- 

ceipts, discharges, accounts, and inventories* 

88. Forging a duplicate of a deed. 

89* To cast, copy, or counterfeit the marks of the towns, in 
which there is a magistrate, or of the revenue of iarmers. 

90. Applying the counter mark in any manner to gold or silver 

goods, which have not been taken to be assayed and 
marked at the public office. 

91. Bearing felse witness, which shall endanger the life of the 

accused. 

92. Smuggling tobacco, printed clothes, Sic. by five or more 

armed persons in company. 

93. Officers holding correspondence with smugglers. 

94. Smugglers forcing doors, and guard houses of revenue 

officers. 

95. Revenue officers convicted of having been unlicensed salt 

merchants, or of havmg participated in the trade. 

96. Dealing in salt by the^ officers of the wardiouses or depots. 
97* Smu^ling salt by five armed persons in company. 

98. To print, sell, or circulate books, or new compositions, with- 

out permission granted in the manner prescribed. 

99. The master convicted of havii^ delivered up his ship to the 

enemy. 
1(X). The master convicted of having maliciously wrecked or de- 
stroyed his vessel. 

101. Mariners or passengers in vessels who cause any difficulty in 

the exercise of the catholic religion. 

102. A ship writer who makes fidse entries in his regbter. 

103. A pilot who maliciously causes the destruction of a vessel. 

104. A coast pilot guilty of the same crime. 

105. Wasting a ship's liquors, or destroying bread, by seamen or 

others. 
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106« Causing a leak in a ship. 

107. To excite sedition, in order to frustrate the voyage. 

108. Striking the master under arms. 

109* Captains who detain, or suffer any thing to be taken from 
vessels belonging to the king's subjects, x>r allies, who 
lower their sails and produce their charter-parties and 
policies. 

110. Sinking captured vessels. 

111. Putting prisoners on shore, in an island, or distant country, 

to conceal the prize. 
11£. Robbery of cordage, or shipping utensils, and cutting or 

stealing cables, if it occasion the loss of the ship, or the 

death of a man. 
lis. To place false lights upon the sea shore, and in dangerous 

places, for the purpose of misleading and wreclung the 

vessels. 
1 14. To attempt the life or goods of persons shipwrecked. 
11^* Foot or horse soldiers who run after shipwrecks. 

One hundred and fifteen crimes punished by death.^ 



* Notwithstanding this catalogue, it seems that the executions in Fiance were 
not so nnmerous as in England. When Mirabean was in England, he asked a 
fiiendy with whom he was dining, if it were true that twenty young men had 
been executed that morning at Newgate P Upon being answered that, if the 
daily papen asserted it, there was no reason to doubt the assertion; he replied, 
with great warmth and surprize, '< The English are the most merciless people I 
e? er heard or read of in my life.'' See Remarks on the General Orders, ifc. by 
GUbert Wakefletd^^Minibem did not live to witness the atrocities committed 
by his own countrymen. 
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THOUGHTS ON EXECUTIVE 

JUSTICE. 

Published in the Year 1785. 



This work maji as it seems, be divided into five parts, or pro- 
positions :-^lst. That punishment to be eJBTectual, should be cer- 
tain« 2dly. That there are more crimes in England than in any 
other civilized country. 3dly. That this frequency of crime in 
England is occasioned by the uncertainty of punishment. 4thly. 
That this uncertainty of punishment is occasioned by the improper 
lenity of the judges and juries. 5thly. The laws of England are 
not severe. 

1st. Punishment to be effectual should be certain* 

Cebtainty of punishment carries a terror to the heart which 
is not easily overcome ; but when that certainty decreases, the 
terror will decrease ia the same proportion, (a) 

All writers on the subject of laws, that I have ever met vrith, 
as Plato, Cicero, 8cc. among the ancients; Montesquieu, the 
Marquis of Beccaria, &c. among the modems ; all contend for 
the certainty of punishment, in order to render laws respected 
and efficacious* The same reason for which a law is enacted, must 
certainly caU for the certainty of its execution ; for to enact a law, 
and not to inforce the execution of it, is against all reason, (b) 



(a) Page 64. (bj Page 131. 
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fidly. There mre more crimes in England than in any other 

country. 

No civilized jiation^ that I know of, has to lament, as we have, 
the daily comn^ion of the most dangerous and atrocious crimes, 
insomuch that we cannot travel the roads, or sleep* in our 
houses, or turn our cattle into our fields, without the most immi- 
nent danger of thieves and robbers. These are increased to such 
a degree in numbers, as well as audaciousness, that the day is 
now little less dangerous than the night to travel in ; and we are 
not without fatal instances of the most wanton cruelty and barba- 
rity, exercised on many of those unfortunate persons, who have 
fallen into the hands of diese plunderers of the public, (c) 

Highway robberies threaten the traveller, whether by night or 
by day — the lurking footpad lies, like a dangerous adder, an our 
roads and streets — ^die horrid burglar, like an evil spirit, haunts 
our dwellmgs, ^' makif^ night hideous.** — The iarraer loses his* 
sheep from the fold, the ox from his stall, and all sorts of people 
their horses from their fields^ and even from their stables. These 
are but a part of that dreadful catalogue of offences, with which 
every Old Bailey, and every jissize Calendar is filled, and with 
which this country is disgraced and insulted : and for which it has 
become a taunt and a proverb in the mouths of foreigners, (d) 

It is a very great scandal and reproach to a country, which pre- 



* An hoase at Paris, a few yearrago was supposed to have been attempted 
in the night time ; — the matter ended in the &mily being disturbed, and what- 
ever occasioned this, soon ceased ; but the master of the house said, that be 
thought his house had been attacked '' par deiraatlgnoigAtigMM:*' — which droll 
expression sufficiently shews, that the frequency of burglamea in this country, 
is so fiur from being unnoticed by our nei^bours on the continent, as to have 
become in a naamer prwerbuU. 

(e) Page 4. (dj Page 14. 
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leads to civilization, that we are not more secure in our property 
of every kind, than if we were savages. Perhaps we arie, upon 
the whole, less so ; for I much question whether there is to be 
found a people upon earth, who suffer in tlie invasion of their 
properties as we do. (e) 

V 

In France, capital offences seldom, if ever, meet with a relaxa- 
tion of the laws, — robberies and burglaries especially ; and there- 
fore they are very seldom'''' heard of. I believe, in no counti^ but 



(e) Page 44. 

* In the days of Oaeen Anne, diiriog the war in Flanders, when the Duke of 
Marlboroagh and Prince Eagene commanded the allied army, a soldier, nnder 
the immediate department of Prince Eagene, was condemned to be hanged for 
maranding. The man happened to be a favourite with his officers, who took 
great pains to save his life ; and for this purpose interceded, with the Prince, 
who refused absolutely to grant their request. They then applied to the Duke 
of Marlborough, begging his Grace to interfere: he accordingly went to Prince 
Eugene ; who said, he " never did, and never would consent to the pardon of a 
marauder.'' — ^ Why," said the Duke, '< at this rate, we shall hang half the 
army. I pardon a great many.'' *^ That is the reason, replied the Prince, that 
so much mischief is done by your people, and that so many suffer for it. I 
never pardon any, and therefore there are very few to be punished in my de- 
partment.'' The Duke still urged his request ; on which the Prince said, " let 
' the matter be inquired into, and if your Grace has not executed more than I 
have done, I will consent to the pardon of this fellow." The proper inquiries 
were accordingly made, and the numbers turned out very higlily in favour of 
Prince Eugene ; on which he said to the Duke, '* there, my Lord, you see the 
'benefit of example. Yon pardon manyf and therefore you are forced to execute 
.Mony ; I never pardon one, therefore few dare to offend, and, of course, hvt few 
suffer." 

The reasoning, which may be drawn from the above, on the side of strict dis- 
cipline, is not only applicable to fleets and amdesy but to all government what- 
soever: the civil interest of society can no otherwise be protected, than by a 
due and ceriam execution of the laws. The Marquis of Beccaria observes, veiy 
truly, that—*' a less pnnisbment, which is certain, will do mere good than a 
greater, which is Utteert4dn*" 

H The 
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Ais, are felons safe from the law ; and therefore there are tea 
thnes the number of felons among usj than in any other 
country, (f) 

How shocking is it to consider^ that in a trading country like 
this^ where persons are obliged to travel at all hours^ no man can 
stir out a mile from his house^ without an apprehension of being 
robbed; and perhaps murdered! For of late, we have had m- 
stances of the most savage barbarity exercised on the persons 
of his Majesty's subjects^ whose fate it has been to be met by 
robbers, (g) 

As to the metropolis, we may say of every part of it^ as 
Juvenal says of Rome, in its worst estate : (k) 



•Qui spoUet te 



Non deeritf elausis domibus postquam omnis vMque 
Fixa catenaia sUuU eompago taberme : 
Interdum et ferro gubitus grassator agit remy 
Armato quoties tvta custode tenentw 
Et PompHana paluBy if GUlinana pimu^ 
SSc inde hue omnes tanquam ad vivaria currunt. 
Qua fomace graves^ qua non incude catewB 7 
idaximus in vinclis ferri modus, ut timeas, ne 
Vomer defidaty ne marra if aarada desini. 

Felices proavorum atavosy felicia dicas 
Secula, qua quotulamy sub regibus atque tribunis, 
Tidtrunt uno contentam carcere Romam, 

Sat. ui. 1. 302—314. 



The above anecdote may also serve as an illustration of those seeming 
paradoxes-— 

Crudditas parcens, Lenitas puniens : 

and is exceedingly i^piicable to onr proceedings, witib respect to pmiitive jus- 
tice, as administered in this kingdom ; where so many wretches suffer for crimes^ 
wiiich they have been tempted to commit through hope of impmiiip* 

(f) Page 60. (f) Page 73. (h) Page 89 to 91. 
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I 

' litis excelleatly imitated by Dr. Johnsoo. 

In tain, these dangen past, your doors you close^ 
And hope the balmy blessings of repose; 
Cruel with guilt, and daring with despair, 
llie midnight murd'rer bursts the faithless bar ; 
In?ades the sacred hour of silent rest. 
And plants, unseen, a dagger in your breast* 

Scarce can our fields, such crouds at Tyburn die, * 

With hemp the gallows and the fleet supply. 
Proi»ose your schemes, ye senatorian band, 
Whose ways and means support the sinking land) 
Lest ropes be wanting, in the tempting spring. 
To rig another convoy for the king. 

A single jail, in AVred's golden reign. 
Could half the nation*s criminals contain: 
Fair justice then, without constraint ador'd, 
Held high the steady scale, but deep'd the sword; 
No spies were paid, no special juries known ; 
Blest age i bntah! how different from our own! 

. 3dly. The frequency of crime m England is occasioned by 
the uncertainty of punishment. 

The law is not in fault ; it is wisely contrived to prevent them, 
by holding forth certain punishment ; but that punishment has 
been rendered so uncertain, or rather the suspension of it so cer'^ 
tain, as to prevent the operation of the laws, (a) 

I remember to have seen a fellow at Bristol, who was by trade 
a viper-catcher. He produced, and opened, a large box, with 
about one hundred vipers in it, into which he put his hand, and 
took them up, at least, half a dozen in a bunch, I trembled at 
the sight, expecting, every instant, to see the man bitten : but my 



mm 



(a) Page 34. 
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fears were soon removed^ by being told, that all their fangs were 
cut out ; so that if I had pleased^ I could mjself have handled 
these horrid creatures with all safety, (b) 

Methinksy that our criminal laws are reduced to the state of ' 
the aforesaid vipers: their sting is gone^ their fangs are out^ 
their terror is lost ; and our viper-catchers seem to have so con- 
trived the matter, as that the laws shall hurt nobody who chuses 
to sport with them, (c) 

Since I began these sheets, I have had some conversation with 
an eminent barrister, upon these subjects ; and he furnished me 
with an anecdote, which abundantly illustj:ates what has been 
said, (g) 

Some years ago, when he went the Norfolk circuit, he acci- 
dentally had occasion to see a fellow who had been capitally 
convicted, and having received sentence of death, was remand- 
ed to prison. It seems be had been an old offender, and before, 
had had some hair-breadth 'scapes for his life. My friend ex- 
postulated with him, and asked him how he could venture again 
on his old practices, after so many escapes ? ^' Ah, Sjr,'' said 
jfche fellow, ** that's the very thing ; there are so many chances 
'* for us, and so few against us, that I. never thought of coming 
*' to this. First," said he, " there are many chances against 
'^ being discovered ; so many more that Me are not taken ; and 
'^ if taken, not convicted ; and if convicted, not hanged ; that I 
f' thought myself very safe, with at least twenty to one in my 
« favour." f A; 

Tlie argument which this villain used, is, no doubt in the 



(b) Page 35. (c) Ibid. (ff) Page 36. (h) Page 37. 
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thoughts of all the rogues in' the' kingdom^ who find equal en- 
couragement to persist in their evil courses^ with this fellow ; 
for the newspapers assure them^ on relating the conviction and 
condemnation of the criminals/ at the several assize-towns^ that^ 
" they were all reprieved before their Lordships left the town;" 
Twill not say always, but this is most usually the caseC^^. 

A soldier in one of the last encampments^ took to marauding/ 
and stole whatever he pleased from the poor cottagers^ whose 
misfortune it was to dwell in the neighbourhood o( the camp. 
He particularly fixed on a little garden belonging to two old 
people^ a man and his wife^ and used to come in open day^ in 
the sight of the owners^ and take their cabbages, arid other such- 
like things, for his own purposes ; the poor old woman had often 
remonstrated with him on these occasions, but only got oaths and 
curses, and threats, for her pains. One night (in the middle of 
the night it was) this villain forced open the door ; these poor 
people w^re in bed ; and he dragged the woman, out of bed, io 
her infinite terror and astonishment, made her tell where their 
mon^ was, and robbed them of their little all, which amounted 
to Jive shillings. These circumstances appeared to demonstra- 
tion on the trial, and the fellow was convicted of this atrocious 
and shocking fact. He received sentence of death. He was re^^ 
prieved * before the judge left the town ! (a) 



(%) Page 38, 

* If this affair had happened in a nch and opulent family, and the lady of the 
house had been dragged out of bed at midnight, and the hoase robbed — ^what 
jvidge would have dared to reprieve the offender? yet, if it had been done in 
thai ease f it would not have been so injurious as in this, because the rich can 
afford, in a great measure, to defend their houses by dogs, servants, arms, 
&c. whereas the poor have no defence but the law. If this be withheld, they 
are totally defenceless. 

(a) Page 53. 



102 THOUGHTS ON 

At an assizes after this^ an bighwayman was convicted, cat 
the clearest evidence, of a most audacious robbery in tlie da^ 
time^ Three ladies were together in a chariot, two of thexa 
very young. The robber overtook the charioti and, with the 
most horrid oaths and imprecations, swore he would blow out 
the coachman's brains if he did not stop. On the chariot being 
stopped, the villain held a cocked pistol to the breast of one of 
the young ladies, for about a minute and an halfy (this the 
coachman swore positively) and, in this situation^ he plundered 
the ladies of some money. During this transaction, we may 
well suppose the terror of the young lady to be very great^ and 
to be not a little heightened by the fellow's threatening to sl^oot a 
poor woman, who stopped by the side of the carriage, if she did 
not walk im.(h) 

The perpetrator of the a|>ove audacious fact, was an old ofTen-* 
der, who had twice before been indicted, tried and convicted of 
highway robbery— -once at an assizes for the same county, in the 
year 1777^ for robbing a gentleman on the highway, of 22/. 125. 
judgment was respited at that assizes, because he was sick, and 
could not be broi^ht up to receive sentence; but he afterwards 
received his Majesty's most gracious and free pardon.jfi^ After- 
wards at the Old Bailey, in Sept. session, 1782, he was, together 
with a comrade of his, coqvicted s^ain of a robbery on the highway, 
and again received sentence of death ; he was respited ; and> in 
December sessions following, received his Majesty's mercy, on 
condition of transportation to Africa, during his natural life. 
Afterwards, viz. on Sept. 17th, 1783, he again received his Ma- 
jesty's free pardon, and was discharged. Some months after 
this, viz. in May, 1784, this^ incorrigible villain committed the 
robbery on the highway, mentioned above, on the three ladies, 
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(h) Page 55. fi) Page 56. 
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f>( iR^bicli he was, after an impudent alibi defence^ convicted oa 
the clearest evidence; received sentence of death ; and was re- 
jnieved before die judge left the%o^n*\M{k) 

No other reasoa can be conceived for this^ but the total re-* 
taxation of discipline, the little consideration that is paid to the 
peace and quiet of the public, and the almost certainty of 
escape from death, with which the minds of robbers are im- 
pressed. (I) 

The public have an undoubted right to look up to the judges 
of flie land for protection and safety ; and those laws, which are 
the birthright of every subject, from the highest to the lowest, 
ought to be emjdoyed in the defence of their persons and pro- 
perties from violence and outrage of every kind : if this be not 
the case, every man must stand in dread of perpetual injury ; and 
has a right to complain, in the loudest and strongest terms, of 
those, who, instead of preventing these disorders, are little 
better than accessories f before the fact, to the daily commission 
of them. 



i«iWMW*i 



^ The good effects of this kind of lenity, were felt, in the comity where this 
h&ppenedy very early after the said assizes. Three post-chaises were robbed 
at noon day, in their way to London ; and, some thne after, a lady in her car* 
nage was robbed at eleven o'clock in the morning. Another was robbed in the 
day time, withm a few yards of her own door. Afterwards three ladies in a 
post-chaise were robbed at one o'clock at noon (Nov. 6th, 1784,) by two high- 
waymen whom I saw pursued, and heard they were taken a few miles off, by 
the pnnners* 

O) Page«4. 

f This sentiment is finely touched by our inimitable SM^qMars^-Measiu* 
ftr Measure, Act L Scene 4. 

Frb. It rested in yoor grace 
To mdoose this tyed-np jmtic^ when yoo pleatej i 
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take off the force of the sad examples which are made^ so as to 
leave the chance of life at least three to one in favour of the 
guilty. How injurious is this to those who are executed ! How 
monstrous is it to take men's lives avt^y under pretence of example, 
and yet do this with such a partiality, as to destroy the very end 
of their sufferings, by so far weakening the force of that example, 
as to render it void and of none effect ! (o) 

4thly. The uncertainty of punishment in England is occa- 
noned by the improper lenity of judges and juries. 

Instead of lamenting the multiplicity of our penal laws, we 
ought rather to lament the occasions of them ; which indeed are 
so frequent, as to make it impossible for society to exist, unless 
remedies are thought of and prescribed to stop their progress. 
These remedies, like all others, must be applicable to the dis- 
eases which they are to encounter, and be faithfully and duly ad- 
ministered, otherwise they can be of no effpct, and consequently 
of no value whatsoever. I may say, that the legislature has from 
time to time been assiduous in meeting crimes, as they have arisen, 
with wholesome laws ; but those, whose duty and pffice it is to 
administer these laws, have now, for many years, jbeen preferring 
their ownfeelings as men, to the duty which they owe the public 
as magistrates; and hayie been making $o wanton ^nd ii^liscrimi* 
nate an ^^e, or rather abuse, of certain discretionary powers with 
which they are invested, that safety and impunity invite forth and 
harden offenders, while danger and distress are every where me- 
nacing the innocent, (p) 

The state of the criminal laws m this land, may soon be said 
to resemble that of the laws of Vienna, as represented by Duke 
Vincentio, in Shakespeare*s Measure for Measure. 

—————— ———^ — '■ " ''■'  '■ 1 ^ .. 

CO Page 9«. (p) IHige 14, 
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Wt have strict staitiitesi and most biting laws, 
The needful bits and cnrbs for headstrong steeds. 
Which for these ma.ny yean we have let sleep, 
Ev'n like an o'ergrown lion in a cave, 
lliat foes not oot to prey ^ new, as fond latheci, 
Hiiviiij( bpnnd up the threatening twigs of bicc^ 
Only to stick it in their children's sight 
For terror, not for use ; in time, the rod 
Becomes more mock'd than fear'd : so our decreet, 
Dead to infliction, to themselves are dead, 
And liberty plucks justice ]^y the nose ; 
The baby beats the nurse, and quite athwart 
« Goes all decorum, (q) 

But ivhen such a redder of our laws is told, that offences 
against those laws, dre daily committed-^that they are multiplied 
now, beyond the example of former ages-— that no country is so 
infested with the depredations of robbers of all kinds ; he would 
be at an utter loss to account for this, till he was told, that the 
dispensers of these laws very rarely put them in execution ; and 
therefore, that they were little more than a scare-^row, set in 
a field to frighten the birds from the com, which at first might 
be terrible in apprehension, but in a little time became ^miliar, 
and approached without any danger, by even the most timorous 
of the feathered race, (r) 

Holy Writ tells us, that when Saul, the Ling of Israel, had re- 
ceived a positive commission from God to destroy the AmaleJdtes 
utterly, and all that belonged to them, he executed his commission 
with such partiality, as to save the Amalekite king, Agag, alive ; 
and the best of the sheep, oxen, and fatlings, and all that was 
good, and would not utterly destroy tiiem ; but every thing that 
was vile and refuse, that be destroyed utterly. When Samuel 
afterwards met Saul^ Saul expressed himself thus ; — ^' Blessed be 



Cf ; Page 16. (r) Page 19. (») Page » 
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^ thou of the Lord^ I have performed the commandment of 
** the Lord." And Samuel said, what meaneth then this bleat- 
^' ing of the sheep in mine ears, and the lowing of the oxen, 
*' which I hear rc^O 

Now, if our judges of assize, really execute their commissions 
as they ought, what 'meaneth then these numbers of burglaries, 
highway robberies, these depredations by day and night, in our 
roads, streets, houses, fields? — ^how are our newspapers filled 
with daily accounts of mischiefs done on the persons and proper- 
ties of his majesty's subjects, hy felons of every denomination ? (t) 

Some have said, that a scruple of conscience in Judges, pre- 
vents the execution of the laws against certain offences— tliat^ 
they think them too severe for the offence^ and therefore con- 
stantly reprieve those who are convicted. But I do not appre- 
hend that this is at all the province of a Judge — ^whatever laws 
the parliament sees necessary to enact, the Judge, agreeably to 
his oath of office, is bound to declare and pronounce ; and his 
standing between the judgment and execution, is taking upon 
himself, not only to be wiser than the law, but a power, which, 
if wantonly and causelessly exerted, must render the most important 
and salutary laws contemptible and useless. — The Judge, in such 
a case as this, sets himself above the law, and presumes to exer- 
cise an authority with which the constitution has not intrusted 
even the crown itself. We all know how a dupensing power 
over the penal laws was attempted in the days of Kings who 
aimed at arbitrary power, by setting themselves above the laws, 
and wanting to govern without them ; and we also know what 
this ended in. But where is the difference, between the arbitraiy 
prevention of trial, and the arbitraiy prevention of execution ?•— 
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the former y perhaps^ may be more glaringly arbitrary^ but the 
latter will answer the same end, (t) 

But to exercise this power of reprieve wantonly, and indis- 
criminately, so as to save felons only because they are condemned^ 
to defeat the end of the law by a mere arbitrary dispensation of 
a Judge, who, to gratify his feelings as a man, violates his oath 
and duty as a magistrate^ is to abuse a most salutary power to 
the most mischievous purposes. It makes void the law; its 
terror, and therefore its best use, is no more — the"* innocent 
public suffers, the guilty invader of its property triumphs, (u) 

What has been said in the foregoing pages, is more imme- 
diately applicable to Judges on the circuits. They are the magis- 
trates who are appointed to carry justice into every remote part 
of Englaod; and on their due execution ot their high and im- 
portant office, the whole country must look for peace and safety : 
these are what every man has a right to enjoy, as far as the laws 
can ensure them to him ; therefore, to rob those laws of their 
effect, by a careless, partial, or inadequate administration of 
them, is a breach of trust of the most dangerous and mischievous 
kind : notwithstanding this, such an administration of the laws 
has been long creeping in upon us, as the length of the gaol-ca- 
lenders, more especially in the home counties, too plainly 
testify.' — ^I know that many other causes are invented for this ; 
some even lay it upon the laws themselves — ^but no man has a 



* TuUy defines |n<yy oB^^'JEgriiudo ex miaeriA aUerius if^urid labaranHt^^^ 
^* An anxiety, eare, or sorrow (of mind,) excited by the misery of another, 
labonring .under i^nry." If this definition be just, one shonld think, that the. 
v^W^d pnbtic, rather Hian the ii^wrwua robber, should be the object of the ma« 
l^tr^te's compassion. 

It was a fine saymg of the great and good lord chitf Justice Hale—*' When I 
find myself swayed to mereyf let me remember, that there is a mercy likewise 
dne to the country." 

(t) Page 4r. (u) Page 52. 
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light to do diis, till those laws have beea steadily^ faithfully^ 
impartially^ and uniformly executed in every part of the king* 
dom* 'Tis this, and this alone, that can deliver us from the 
dreadful situation to which we are now brought, unexampled in 
former times — bad though they might be, still these are worse* 
— ^The reason of this is, that there is almost an universal want of 
discipline, a general failure of attention, in our superior magi^ 
trates, to the vast importance of punitive justice : this induces 
the wicked and profligate to become still more so ; having so 
many chances in their favour, they very little concern themselves 
about consequences— or, as a wise King said—*' Because sen- 
tence against an evil work is not executed speedily— (and we may 
also asLy-r-<ertainly) therefore the heart of the sons of men is fully 
set in them to do evil." (a) 

It has been before observed, that some judges have reprieved^ 
for many offences made capital by the law, such as horse-stea- 
ling,''^ sheep^stealing, and the like, because it is against their 
consciences to take men's lives away for such offences as these. 
But how do such men's consciences dispense with their solemn 
oath of office'^ they are here brought into a very serious 
dilemma; they have sworn solemnly to execute the laws, but 
their cffsciences won't let them do this ; what then becomes of 
their oaths, which are given as securities to the public for the dtie 
execution of justice ? such a judge ought to resigq his place, 



(a) Page 86 to 89. 

* I have just seen a printed hand Inliy from Chertsey, in the coonty of Sorry, 
signed by mxay gentlemen tknd farmers, complaining (as well they may) of the 
daily increase of sheep and horse-steamng ; and offering a reward of tweniff 
pounds, to any person who shall be the means of convicting an offender. 
' This is one of those instances, which prove, how severely these mischiefs ar« 
felt by the public ; as well as how great a cause ihsit public has to compbuo, of 
those who tarp such miscreants loose upon their fellow'«ubjects. 
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and not tnfle dius widi the bw, widi himsdf, and widi Ids feUow<^ 
subjects, in matters of sudb weighty consequence, (a) 

It was worthy the understanding and policy of a low thief, to 
say to judge Burnett, once, at Hertford assizes-—^' My Icnrd, it 
is very hard to hang me for only stealing a horse."-— It was wor- 
iby the good sense and wisdom of that learned judge, to answer, 
— '' Man, thou art not to be hanged only for stealing a horse, 
but that horses may not be stolen." — ^This answer I could wish 
the judges to carry with them, whenever they go the circuit, and 
to bear it in their minds, as contaimng a wise reason for all the 
penal statutes which they are called upon to put in execution : it 
at once illustrates the true grounds add reasons of all capital 
punishments whatsoever, namely^ that every man's property, aa 
well as his life, may be held sacred and inviolate.-— This^ thank 
God ! is, in this country, the constant care of the legislature, tod 
whoever counteracts this, deprives us of our common birthright* (&) 

Suffice it to say, that, if there were the same care taken to 
execute the laws in the higher departments of magistracy, as 
there is in the lower, such a check must be given to the licen* 
tiousness of robbers, as soon to bring on a new face of things. 
We should almost have to say^-'redeunt Satumia regfUh^c) 

As it is to the purpose of these papers, I would observe, that 
the petty juries, who are to stand between the crown and the 
prisoners, notwithstanding the solemn oath by which they are ^ 
bounds frequently acquit prisoners, in the very face of the clearest 
and most indisputable evidence, fd) 

The oath of a petty juryman is as follows, viz. " You shall 
well and truly try, and true deliverance make, between our Sove- 
reign Lord the King, and the prisoner" (or prisoners) " at the 
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bar, whom ye ahail have in charge, and a true verdict give AC« 

C0KDIN6 TO THE SriDENCE* — So help JOtt GOD.*' 

» -  . 

' The words of this sokmh ai^uration are very plain and intelli* 
*gible to the meanest capacity, and very clearly point ont to the 
juryman the whole of his duty. They confine his attention to 
the evidence before him, and they bind his conscience to deliver 
his verdict, simply, according to the conviction which that m« 
ilefice works upon his mind, re; 

Instead of this, juries frequently take upon themselves to give 
verdicts diametrically opposite to the evidence which has been 
delivered. I have often observed this, with much uneasiness; 
and, indeed, that man, who can hear twelve people perjure them-; 
selves, and not be affected by it, must, one should think, be void 
of all feeling ; of all proper feeling, at least, whatsoever, (cj 

For instance. A prisoner is set to the bar, and put upon 
^s trial. The witnesses uniformly^^ and without a doubt, prove 
the fact against him. But perhaps he happens to be young : 
it appears to be his first offence; he has, before "the fact whidi 
is proved against him, had a good character : he was drawn in 
iy others; was in liquor; or some other circumstance of the 
like kind strikes th|& minds of the jury; they forget their oath ; 
^' to give a true verdict according to the evidence ;" and take 
njion themselves to acquit the prisoner, against dll fact and 
truth. This t have so often seen, that I cannot forbear the 
mention of it. The judge, on thb occasion, usually takes little 
farther notice of the matter, than to congratulate the prisoner 4U|i 
^^'his narrow escape,'' and to tell him that he has had '' a very 
merciful jury.** (d) 



(e) Ihige 136. (e) Page 137. (d) Page 138. 
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That such an acquittal as this is owing to the perjury of the 
juryf is beyond a doubt : they have given a verdict according to 
ibeir feelings, but against their oath. This may be a very dan- 
gerous business to the public ; for if a jury can give a false 
verdict in favour of a prisoner in one case^ they may also give a 
false verdict in another, in prejudice of the party accused. If 
through favour they acquit, through prgudice they may con- 
vict ;* and if so, their oath, which is to be looked upon as the 
grand security to the public, as far as juries are concerned, is a 
nugatory piece of form, (e) 

5thly. The laws of England are not severe. 

I would be understood to confine myself to the penal of 
criminal laws; and, however it may be fashionable with many, 
to find great fault with the number and severity of these, yet I 
think it our happiness, that, as crimes have arisen, there have 
been laws made to repress them ; nor do I conceive, that any 
man can reasonably find fault with this, except indeed it be the 
villain who is the object of them, and who certainly would wish 



* This I remember to have happened, in a very remarkable case, of a persoa 
of fortune, who was maliciously indicted for stealing turkies, and as maliciously 
convicted, at a ^ertm general quarier sissums held in the Borongh of Souikwark. 
To behold a venerable figure of an old gentleman, above seventy years of age, 
standing at the bar, as a common felony was, in itself, an afflicting sight— bat 
to see a jury capable of convicting him against 2atr, as well as fact, contrary to 
the sense and direction of the court, was still more afflicting* 

It seems, that this old gentleman was a good deal disliked in his neighbour- 
hood ; and there being , unfortunately, some of the jury literally detoidnet^y 
they inflnenced the rest to find him guilty ^ and to persist in th&v verdict f thou^ 
sent out of court to re-consider it. 

This matter ended in an unanimous petition to our most gracious Sovereign, 
signed by all the magistrates, expressing their disapprobation of the verdict; 
which procured a pardon for the defendant. — 

(e) Page 140. 
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t0 Ih9 free and exempt from all restraint whatsoever. — As to the 
severity of bur lawi^ I kno^ of none but of the most wholesome 
kind; for it is this aione which can deter the savage minds of 
those who are the objects of that severity y from the commisrion 
of diose outrages and mischieifii against which the severity of our 
laws is levelled^ The regular, sober, and virtuous part of the 
society has nothing to fear from the severity of the laws, but 
they have much to hope for ; they may hope by this to be pro* 
tected in their persons and properties, and in the secure posses* 
sion of their lawful rights ; for, however the profligate and aban^ 
doned assailant may have cast off every humane and virtuous in* 
ducement to good, and have put on the savi^eness, fierceness, and 
cruelty of a wild beast, so as to have forfeited all right and dtle 
even to tbe character of a man-^^there will be yet some principle 
of fear left, on which the severity of our laws is intended to 
operate, so as to check and prevent the mischiefs he would other* 
wise commit ; or, if he proceeds to the full extent of his wicked* 
ness, to fall upon him, as an example to others, who may yet be 
stopped before it be too late, (a) < 

Whoever examines the common and statiUe l^mt, which re* 
spect the criminal jurisdiction to be exercised over offenders of 
all kinds, must surely acknowledge Jthe watchfulness of the legis* 
lative powers, both ancient and modem, over the'^ lives, liberties, 
and properties of the inhabitants^ of this country : a stranger, who 
should read over an accurate aiid well*digested code of our crofim 
law, would imagine us to be the happiest, the securest, and best 
protected people under the sun, in point of our internal police. 
He would admire the disposition of the whole, as w^ as the 
adapting of every part for the public good.- — Nq dangerous 
crime without a prescribed severity of punishment ; so contrived, 
as that the offender has nothing to hope; this ipducemeiiit so. pre* 
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eluded, as to leave no encouragemeDt to villainy f in shcrt^he' 
might be led almost to imagine, that the account we have of our 
safety from thieves and robbersi must be as perfect as in the days^ 
before the Conquest, when it was said, that ** a child might go 
from one end of the kingdom to the other, with a bag of money 
in his hand, without fear of having it taken from him,'^ (a) 

Revision of our Laws. 

I have professedly avoided entering upon the question, how 
far it might be expedient to revise our penal statutes, rellEitive to 
capital offences ;: but, as a friend to examination and revisal of 
all kinds, I should not be sorry to hear that such a thing was in 
agitation, for if any of the laws in being, fail of their execution, 
and consequently of their end and pwpose, because they are 
thought too sanguinary, they had much better be altered into 
something less severe, than to let those offences, which are the 
objects of t|iem, go without any punbbment at alL (6) 

However, this is a matter wholly for the consideration of the 
legislature; I shall therefore dismiss it, with my hearty good 
wishes, that if ever it be done, it may be productive of all that 
benefit to the public, which the warmest advocates for such a 
measure can expect or desire : at the same time expressing my 
own doubts, whether any other human system could equal the 
present, for the suppression of publiq injury, supposing the law 
as it now stands were punctually executed. We then might 
say • 

The law hath not been dead, tho' it hath slept : 
Those many had not dar'd to do .that evil. 
If EV'RY MAN, that did th' edict infringe, 
Had answered for his deed : now 'tis awake ; 
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Takes note of what is done ; and, like a prophet; 
Looks in a glass that shews what future evils 
(Either now, or by r^nissness new-conceived. 
And so in progress to be hatch'd and born) 
Are now to have no successive degrees, 
But, ere they live, to end. 

See Shakspeare's Measure for Meamre. (a) 



APPENDIX TO THOUGHTS ON EXE- 
CUTIVE JUSTICE. 



1 

Soon after the publication of Thoughts on Executive Justice,'* 
a tract appeared^ entitled, '^ Appendix to Thoughts on Ex^QU^ 
live Justice, occasioned by a Charge given to the Grand Jury 
for the County of Surrey, at the Lent Assizes, 1785, by the 
Hon. Sir Richard Perryn, Knt. one of the Barons of hi^ 
Majesty's Court of Exchequer. 

<i ' immedkaJinle vulnna 

Ense reddendufn, ne para «im€ra trahatur 






The preceding little publication owed its rise to the most 
sincere wishes for the public good. It was sent forth, with a 
desire of awakening, in the minds of those whom it prin* 
ciPALLY CONCERNED, a Very serious attention to the distres- 
ses of their fellow-subjects^ wider their present increased, and 
"  - - —    

. (a) Page 134. 
I 0^ 
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still increasing, state of daog^o ^^^^ dqpredation and rohfery. 
—It was intended to lead, to one sad came of theae, which, arose 
from too great^ and indiscrinunate an indulgence of those amiable^ 
but ill-timed exertions of lenity and compassion, which had so. 
long been turned into incitements and occasions of evil, in the 
minds of wicked and profligate men ; such, as having al^andoned 
themselves to all manner of wickedness, had so &r got the better 
of every motive and encouragement to the common duties of hu- 
manity, as to make themselves the public terror of all honest and 
virtuous people, (a) 

It was intended to recommend such an exertion of punititje 
justice, as to enforce that by example, which could not be effect- 
ed by precept — ^to call in aid the laws of thiai country, for the 
aecunty of the innocent and injured public ; to lessen the number 
of crimes, by deterring men from the commission of them ; 
and, by a certainty of punishment, to take away those induce- 
ments and allurements to evil, which so frequently are derived 
from a too well founded hope of impunity, (b) 

It was to shew, that, whatever can induce men to the com- 
mission of crimes, must, in the end, bring them to destruction ; 
that, therefore, rendering the punishments of the law uncertain 
must, by inducing men to comnpiit crimes^ in the end, bring 
them to destruction; and that^ for this reason, however the 
reprieving or pardoning convicts might, on the particular instant, 
bear the semblance of m^rcy, yet it was; the highest cruelty to all 
.who were encouraged to offend, and thus brought at last to feel, ^ 
what they imagined they had little reason to fear. 

That not only those, who had received mercy, were induced 
to go on in their evil courses, but that many were drawn in to 

- - - ••'■--- 
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irantuiid ttp<Mi tfae like^ by the Iiope which they themselves con- 
ceited froid the impanity oF others. ^^) 

Thftt i'epri€i)es Md pardons had brought more to the galloivs, 
than they had ever ^aved from it — and that, on thid account, as 
well a$ on that of the llEEsulted and suffering public, a steady, 
impartial, dispasisionate execution of the laws, must be the only 
means, by which the public safety can be insured, or the persons' 
and properties of individuals be protected. 

In short, the >^hole, at least &e principal arguments in th# 
naid publication, may be collected into the small compass of the 
Ibllowittg j^Uogisins. (h) 

1. That iiy^tem of police is the least likely to prevent crimes, 
wluch holds fordi an unctrtamty of pumshmedt. 

Biit oar Jiresent police holds forth an uncertainty of puhbh 
ment. 

Therefore our present system of police is least likely to |>revent 
crimes. 

£. That system, &c. is the most merciful, which is the most' 
Iftely to prevent the comniission of capital offences. 

 

But that system whidi holds forth a certainty of punishment, 
is the most likely to prevent the commission of capital offences. 

Therefore, that system, &c. is the most merciful, (c) 

The above contam the principles, and chief arguments of the 

"ii*^— Mi— ii*»— — — — iiiiili— — *■ II III I  ■■■— — ■« III 
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book : these are illustrsited by various anecdotes^ by way of e»« 
amples; and the conclusion to be gathered from -the whole i8> 
that the very police itself must sink into contempt — the whole 
kingdom be over-run with banditti, and the lives and properties 
of the sober, industrious, and virtuous part of the community be 
left in the hands of those, who are the.|ieclared and avowed ene* 
mies of every principle of law, justice, and even of common 
humanity .("a^ 

To step forth, therefore, in the cause of public safety, to apply, 
iatlie most eaicnest manner, to those Supebiob Magistrates, 
to whose care is committed the administration of public justice^ 
and on whose exertions of their great abilities as men, as well as 
of their high and salutary powers as magistrates, our all must 
depend, cannot, I should humbly hope, have so unfavourable a 
construction put upon it, as to ascribe it to any other motive,' 
thdb to such as becomes, what the author has styled himself in 
his title page, A,Sinc£R£ Friend to the PuBLicfi^ ' 

It was some pleasure to the author, to find, that his little well- 
meant performance, had been in some measure attended to, by 
those to whose judgment it had been submitted 'i^, and to whom it 
had been particularly addressed. It had the honor of being no- 
ticed, in the Charge, which was delivered to the Grand Jury, by 
a learned and worthy judge, Mr. Baron Perryn, at the late assizes 
for the county of Surry, (c) 

The Learned Judge began his charge with a solemnity and 
decency well becoming hb own situation, as well as that of the 



Ca^ Pager. C^^PageS. ' CO Page 9. 

* Tlie author thought it hit duty to tend a copy of the pamphlet to each' of 
the twelve judges. 
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gentlemen impannelled on the grand inquest, who now stood be- 
fore him. 

After some prefatoiy matter, bis Lordship assigned '^ his first 
appearance on the home circuit as a reason for his wishing to de- 
tain ihem some time longer, than he otherwise might have done, 
while he acquainted them with his sentiments on the causes 
of the increase of robberies, and other depredations on the 
public." Va; 

The Learned Judge then observed^ that ^' the lenity of the 
judges, and the frequency of reprieves and pardons, had been as-' 
s^ned, by some, as reasons for the increasie of robberies :" he 
said, that '' he was induced to mention this, on account of a late 
publication, in which the learned author had laid it down for a 
maxim, that,' except where the evidence was not satisfactory, and 
in some other instances mentioned in the book, judges ought to 
execute all they convict. This,'' adds the learned judge, " would 
be making our laws like the laws of Draco, which, from their se- 
verity, were said to be written in blood/' (b) 

It is no small disadvantage to a work, to be held forth for 
judgment, as to its real intention, from a mention of a detached 
paragraph, or of a single and unexplained proposition. From the 
maimer in which the learned judge did this, the auditory must 
conclude, that the author must be a very cruel and blood-thirsty 
person, who wished for laws of the most sanguinary kind, to be 
executed with the most unrelenting severity, whereyer the corivic-' 
Hon of an offender could afford an occasion.—* Nothing could be 
be farther from his thoughts ! (c) 

In the first place, I would answer, that no where, throughout 
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the whole book, is the judge*s power of rqn'tece denied, or foimcl 
fault with, but where it is exerted wantonly and indiscrin^nately^ 
as well as inconsistently with the public good. Where ju^es in* 
dulge their feelings as men, so far as to forget their duty as magis* 
trates (in whose hands the administratbn of justice }^ placed b; 
the constitution, for the good of the whole) there the public su^Ters 
in the escape of offenders from punisbiiient^--because, this not 
only tends to the encouragement of those who are already em* 
barked in villainy, but to draw others in to the commission of 
crimes, from the hope of impunity , which such ill-timed lenity 
holds forth to them. As to the position itself, ^' that judges 
ought to execute all they convict, except in a few cases,^ it stands 
very fully explained (p. 80.) in 'the following words, (a) . 

'' A judge, who can see a fellow creature stsmd before bim^ 
under circumstances of the deepest guilt, and exposed to th^ se- 
verest punishment, without feeling the utmost pity and comp^ 
sion, must be a monster in nature: little better nmist be be, ^bo 
does not gladly embrace every opportunity of shewing tn^cy^ 
where it can be done consistently with the safety and welfare of 
the public. But, on the other hand, these ought to be uppermost 
in ihejudge^s tlioughts ; for wh^re these are sacrificed, in any ^c-^ 
gree, it is not mercy, but folly and injustice to reprice \ aud 
such reprieves, having, no doubt, brought more to the ^allow^ 
than they have ever saved from it, are not to be esteemed ^IC^^ c^ 
mercy, but are a species of cruelty; drawing in men to QQip.mk 
capital offences, under a notion of impunity^ in very mi^hievom, 
not only to the criminals themselves, but to those ^' who sufier \>y 
tiieir outrages/' S^. (b) 

As the laws of Draco were mentioned by the learned jWge, it 
may be worth our wbile to copsider a little who this X^hh^q was, 
and what were his laws, (c) 

f«^Pa$«28. fi^; Page 30. (€jl?9ieh4i» 
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Draco lived about 4S2S years before C«bist, and was Archon 
(Gr. »pxu9) or chief magistrate, at Athens. We hare but veiy 
short and imperfect accounts of this man, bat he is said to haive 
punished all things with death ; even indolence, or the takmg an 
apple, was as severely punidhed as sacrilege — for which he bim* 
self assigned this reason i-^^^ Small fiiults seem to me worthy of 
death, and for the most flagrant offences I can find, no higher pu- 
nishment.'' 

As to the laws of England, they must, abstractedly and spec^- 
cally. considered, be just what they »re, whether executed or not. 
It was not possible for the legislature to foresee every event or 
circumstance, which might appear on the trials of offenders ; it b 
therefore, that the wisdom and discretion of the judge, is to re* 
medy the defects of human foresight, and to take care, that the 
^rit and intent of die law be duly observed in every case : and 
I ovrn, I cannot conceive, that executing people, who by their 
offences, make it difficult to travel the roads, to walk the streets, 
to ait by our own fire-sides, without danger of being robbed, and 
perhaps worse ; or to turn our horses and other cattle into our 
fields, without the hazard of losing them ; can bring the laws c^ 
England into the least similitude of a system, which put a man 
to dea& for taking an apple* 

The leamiod juc%e dien said ; ^' that it had been disputed 
among theological writers, how far ^ Jewish law is repealed, 
or bow far it is lawful to put men to death among Chrutiamr (a) 

Aft for theologictd writers «id cHsputants, I have read enough 
of them, to make me narrow my studies <^ that sort, to those 
who, being divinely inspired, can neither lie nor deceive : and iir* 

deed, the learned ju^e seemed of the same opinion ; for his 
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lordsMp appealed to the scriptures of the New Testament, for m 
proof, that it is lawful, among Christiaus, to put men to deatli 
for certain crimes. 

The first text his Lordship mentioned^ was Roin. xiii. 4. 
" Far he (the magistrate) beareth not the sword in vain,^* {a) 

The sword is an instrument of death, and stands here, meto- 
nymically, to denote capital punishment; and this se«itence, 
therefore, evidently proves the power of magistrates to put crimi- 
nals to death, otherwise these magistrates would bear the sword 
in vain. 

But one might carry the text farther, and say, that the magis- 
trate bears the sword in vain (i»x<i) to no purpose, if laws are not 
duly put in execution. The whole reasoning of the context im- 
plies this. 

Ver. 3. Rulers are not a terror to good works, but to the 
evil. Wilt thou then not be afraid of the power '? do that which 
is good, and thou shalt have praise for the same. 

Ver. 4. For he (the ruler or ndagistrate) is the minister of 
God to thee for good: but if thou do that which is evil, be 
afraid; for he beareth not the sword in vain, for he is the 
minister of God, a ret^cwger (ix^»«o? i k «^«» — an avenger — ^to 
execute wrath or punishment) upon him that doeth evil. — ^A 
stronger passage cannot be produced, to prove, that it is not only 
lawful, but the magistrate's absolute and indispensable duty, to 
punish ofifenders according to law : that he is God's minister for 
this very purpose. 
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Ver. 5. Wherefore ye (Christiiiite— «ven theo, living uiKter 
an heathen government) must needs be subject — t. e. to the hme 
of the state — not only for wrath — ^not only with respect to tbe 
punishment which will otherwise ensue ; but for conscience sake--^ 
i, e. towards God ; who, ver. 1. commands every soul to be subr 
ject to the higher powers,, and, of course, to obey the laws. 

The other text, mentioned by the learned jud^e, was Acts, 
XXV. 1 1. where the apostle Paul says, before Festus, the Roman 
governor, at his judgment-seat — ^* If I be an offender, or have 
committed any thing worthy of death, I refuse not to die.^. 
This text b also much to the purpose, and justifies our reformers 
in declaring — ** Art. 37- Of the civil Magistrates'' — ^that the 
laws of the realm may punish Christian men with Death, for 
heinous and grievous offences, (a) 

His Lordship next introduced the character pf our Savioiar, as 
famishing an example of meekness, lowliness, compassion, and 
mercy ; which he seemed to do, by way of a gentle reproof to. 
the author for finding fiiult with the lenity of the judges, in 
granting reprieves so often, to convicts. Hb Lordship spake, on 
this point, with a reverence and seriousness that did him honour; 
and, . as an instance of the pity and forbearance of the '^ Blessed, 
Jesus'' (as hb Lordship expressed himself) he mentioned the 
case of . the woman taken in adultery, whom the Pharisees 
brought to Christ. But if we examine that passage, we shall 
find, that, our Lord was not sitting as z judge : this was a cha-. 
racter which he never bore on earth — so. far from it, he renounced 
it, both as to civil and criminal matters. See Luke, xii. 14. 
John, viii. 15. 8c xii. 47* 

* 

If we would see him as 2l judge, we must look up6n him, as 

(a) P*ge 41. 
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exalted to &« right hattd of Oioh, where he will tit at the last 
^j, as the great judge of quick and de^d.-^He thM mil judge 
the world in righteousness, und the people with equity, Ps. 
zctiii* 9« Comp. Acts^ xvii. SK He will render Unto every 
man mcordihg to his deeds, 8te. See^ Roin^ ki. 6. 12. Happy 
would it be for the judges of the earth, as well as for the people 
of the earth, if all magistrates would set before them the cha- 
racter of Christ *aft a judge; the laws would then be duly 
honoured^ and the majesty #f government duly preserved ; tor thie 
certainty ^of punishment would make men fear to offend. T%ey 
fear little (tf what is to cotne^ because they don't believe it ; but 
what they see before their eyes, must strike them with terror, (a) 

As to the case of the woman taken in adultery, which we 
find recorded, John, viii. 3,\l. She was brought before CiiRist 
by her accusers, not for the sake of justice, but with a malicious 
design against Christ Himself, as we may learp from ver; 6* 
where it appean, that, all ihey said oh the occasion, was merely 
to tempt our LoRd, to try whether they could not have some^^ 
thing* to accuse him of, either as presuming on aU authority 
i^ainst the Roman government, if he condemtied her, or against 
the law of Moses, if he did not ; but he defeated th^r malice^ 
and escaped the snate, by leading her accusers into a condemna- 
tion of themselves, insomuch, diat they departed self^convicted, 
and left the woman. Then Jssus, who came not to condemn 
the world, nor to exercise a judicial power in punishing criminals 
•^-but even in this rery instance renounced it; dismissed the 
woman, with a caution, which doubtless looked farther than the 
present life. Comp. John, v. 14. 

On this case I would humbly propose two questions : 



(m) Page 44. 
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L What it has todo^ one wayorotlier, with a ripea/ of Jewish 

d. What precedent can it posnbly affdrd, for a Judge t& turn 
three«fourth8 of die capijtal convicts upon the public I (a) 

As to the imitation of Christ^ it is not only the duty but the 
great privilege of Christians. He left them an example that 
th^ should follow hk steps: and iii is dieir glory so to do; in^ 
notfiing more than mibejoftgiveness of injuries. He could^ hi his 
very last agonies upon the cross, pray for hb persecutors and 
murderers. He could even^ as it were> palUixte their offences, 
by pleadiog their ignorance^ instead of aggravatiBg it^ by re* 
pleaching them with their malice^ ** Father, forgive then ! they 
know not what they doT said the Dying Jssus. His whole- 
life was a pattern of meekness, gentleness, love, and forbearance. 
"Lord,'' said Peter ^ how oft shall my brother sin against me, 

and I forgive him If until seven rtmes? Jesus saith unto 

him, '' 1 say not unto thee, until seven times, but until seffenty 
times seven" Our Lord was a bright example of his oM'n 
precepts ; and we are told, 1 John, ii. 6. that, he that saith he 
abideth in him, ought himself also to walk, a$ he also walked f. 

Such are the precepts, which must be looked upon as com* 
mentaries on the divine law, that saith, thou shalt love thy neigh' 
bour as thyself. They are the; golden rules by which all christians 
ought to walk. The king and the subject, the prince and the 
beggar, the judge and the prisoner, are here all alike concerned ; 
for there is, no respect of persons mth God. (6) 

His Lorct9hip then concluded, with saying, that, '^ if judges 
(m) Pfige 46. (If) F^ge 4e, 
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were expected to execute the law upon those who were convicted, 
the grand jury ought to be very cautious, how they exposed people 
to a trial by finding bills against them ; that they should find no 
bill unless the evidence before them was sufficient to convict the 
prisoner, supposing it proved at the bar, and uncontradicted by 
the prisoner's witnesses." (a) 

I have almost forgottra to mention one more observation of the 
learned Judge, which was, on ^^the number of sanguinary laws 
in our statute books, some of which, his lordship observed, were 
of loi^ standing, others <)f more recent date, and'' (adds his lord* 
ship) *^ the only reason I can assign for these laws bemg eidier 
suffered to remain from old time i^nrepealed, or being more re- ; 
cently enacted, is, that the legislature trusted to the discretion of 
the judges as to their execution/' (b) 

1 do not pretend to give his Lordship's exact words, either in 
this, or in any other quotation from the Charge; but I hope,, 
that neither here, nor elsewhere, have 1 mistaken or misrepre- 
sented what was said, ^ 

I must confess, that my apprehension is at a loss to conceive 
the idea of the legislative power of a country, enacting a law for 
any purpose whatsoever, which they do not mean to be executed. 
That they should enact laws, with an intent that the executive 
power might suspend their operation, appears to me to be giving 
themselves a very needless trouble, which might have been 
^ared, by not enacting such laws at all, (c) 

The word sanguinary carries with it a very dreadful meaning, 
like its plain-English synonymjf — bloody : it brings sensations inio 

the mind of the most terrible nature ; and when applied to laws, 

/ 

(a) Pag« 5«, (b) F^« 53. (e) Page 54. 
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it imports, that they are arbitrary and cruel, like the laws of 
Draco, which were calculated for the destruction and misery, not 
for the preservation and happiness of mankind, (a) 

'■ A law may be severe, without deserving the name of sanguinary ; 
and though the former may be justly applied to some of our 
penal statutes, yet the latter never can. A law which has for its 
object, and is therefore calculated to promote, the security of 
peaceable and virtuous people, may justly be styled a merciful 
law, as it regards the whole, though severe in its punishment of 
offenders ; and if without such punishment, the good of the whole 
cannot be secured, and promoted, this must arise from the auda- 
city and profligacy of those enemies to their fellow-subjects, who 
will not be intipiidated by gentler methods, and who therefore 
bring upon themselves that wholesome severity , which is to 
make them examples of public justice, that otheris may fear to 
offend, {b) 

As. to leaving the execution or non-execution of statutes to the 
dispo8a|||pf the judges, it is ultimately resorting to the fancy or 
will of individuals, and bringing us to the — Misera servitus, uhi 
jus est vagum aut incognitum. Who can attempt to say, what 
the consequence of offending may be, when, instead of deducing, 
OjT apprehending, the consequences from the words, and plain 
meaning from the law itself, they are to be suspended, on the 
uncertainty of private determination ? (c) 



(a) Page 55. 



(h) Page 56. 



(c) Page 67. 
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OBSERVATIONS upon THOUGHTS ON 

EXECUTIVE JUSTICE. 

PuatlfiHED IN THB YeAR 1786. . 



Nunquam tHind naiuroy dliud aapientia dicit^ 

g 

C'RFMiNAL juriaprodence hds, within the last twenty yeanr/ 
become a very popular study throuj^out Europe^ and the culti* 
^tion of it has been generally attended with very sensible and 
very benefidal effects. In proportion as men have reflected and 
reasoned upon this important subject, the absurd and barbarous 
notions of justice, which prevailed for ages, have been exploded, 
and humane and rational principles have been adopted in their 
stead. That criminal prosecutions ought always to be cavied on 
for the sake of the public, and never to gratify the passions of 
individuals ; that the primary object of the legislature should be 
to prevent crimes, and not to chastise criminals ; that that object 
camuxt possibly be attained by the mere terror of punisliment ; 
and that unless a just proportion be observed between the various 
degrees of crimes, in the penalties appointed for them> the law 
must serve to excite, rather than repress guilt; are truths so 
generally received, that they are come to be conindered almost as 
axioms of criminal law. But considerable as has been the 
progress of these principles in other parts of Europe, they have 
not yet produced in this country any melioration of the system of 
our penal laws. The most glaring defects in those laws have 
not escaped observation^ but few have attempted to remove them, 
and none buve been successful in their attempts ; and the only 



EXECUTIVE JUSTICE. 129 

behefieial e£fect \vbich has yet beea grbduced in England, is a 
desire in the crowji, and io its ministers, the ju^es, to remedy 
some of those deflects by their mode of executing the^ laws, and 
particularly : by .a mitigation of that indiscriminating se^rerity, 
which, while it inflicts tlie same punishment on a pickpocket as 
on a parricide, confounds all ideas of justice, and renders the 
laws, objectsi^ not of veneration, and love, but of horror and 
aversion. A more permanent and a more certain - correction 
of those defects would be so great a national benefit, as one 
would have thought every good and reflecting citizen must ardent- 
ly have wished for. At least one would have supposed that hu- 
manity, as well as patriotism, must have forbidden any endea- 
vours to cloud the prospect of such a reformation, and much 
more, any efforts to lay restraint upon the sovereign, in executing, 
according to his oath, justice in mercy, and to enforce that 
mmmumjus, which, where the laws are such as constitute the 
criminal code of England, must ever prQve summa, injuria, (a) 

This ungrateful task, however, has been laEtely undertaken, 
and an attempt has been made to restore the law to all its san- 
guinary rigor, by the author of thoughts on executive Justice, 
with respect to our criminal laws; a work proceeding on prin- 
ciples, which are now so little prevalent, and breatbii^ a spirit 
so contrary to the genius of the present times, that I should 
have classed it amongst those performances, with which every 
Ijiterary . age has been infested, and which are calculated to 
render the authors of them celebrated only for the singularity of 
their opinions; and should have therefore left it to smk into that 
oblivion, to which such compositions seldom fail to be soon 
consigned, had I not found that the warmth and the earnestness 
oi the writer's style had gained him converts, and that some of 
the learned judges, to whom, his work is addressed^ had seemed 



(a) Page S. 
K 
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mdined to try the terrible ei^rimeot [y/hich he fecoonBieiiiiff* 
Errofs yrhkh prodoce such eSecta ure not to be despised a» 
faannless ; aod h is the doty of every man, who has the use of 
reasoQ, and who sees their fallacy, to expose and p> refute 
(hem. (a) 

What the author's motives in writing were, God and himself 
only know : I would fain persuade myself, that they were not 
such as I have alreafiy alluded to ; that he has a just claim to the 
title Miiich he assumes, of '' a sincere well-wisher to the public i'^< 
and that he entertains no particle of doubt about the truth and 
justice of the opinions, which he has ventured to publish : and 
yet someAing more even than this seems necessary, before a man 
hazards the promulgation of such rigid doctrines to the world ; 
and that he should not only know himself to be sincere, but 
believe himself to be infallible : for who, that thinks he is liablo 
to error, can venture to propose a scheme, which, if it be 
erroneous, will have wantonly deprived the state of many sub« 
jects, and turned loose upon the unpitying world a miserable 
troop of widows and of orphans I An experiment, which is made 
at such a cost, ought hardly to be tried, while there remains a 
posribility that it may fiiil of success. There are some opinions 
which men fnady persuade themselves are truths, and truths im« 
portent to mankind, which are, however, of such a nature, that 
no man should dare to propound them, who issnot ready to^prove 
his sincerity by offering himself a martyr in their cause. If a 
legislator propose laws, like those of Draco, writt^i in the blood 
of his fellow-citizens, he must seal them with his own, like I^« 
curgus, if he would escape the reproach of €mtlty.(b) 

That the author of the thoughts on executive justice had an 
inflexible confidence in the truth of his doctrines might have been 

(a) Page 7. (b) Page 9. 
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cliaritably supposed, if he had supported them only by cool and 
dispassionate arguments. But vvhat are we not coihpelled to 
think, when we see him availing himself of all the most specious' 
colourings of rhetoric, and employing the strongest hyperboles*, 
add the most exaggerated descriptions*]- ; at one time artfully and 
doquently summoning to his aid the fears of his timid readers, 
and at another kindling the rage and indignation of what he calls 
the *^ poor, oppressed, and innocent public ;";[ when we find 
him adopting that ferocious language, With which, in more bar- 
barous times, attorney-generals have sought to daunt the misera- 
ble state-prisoners, through whose blood they were to wade to 
their disgraceful honors: when we hear him e&claiming, that 
^' the lurking foot-pad lies, like a dangerous adder, in our road9 
and streets, and the horrid burglar, like an evil spirit, haunts 
our dwelling-houses, making night hideous §;'' and when we 
find him attempting, as it were, to intimidate every man from 
questioning his doctrines, and throwing out the anticipating re- 
proach, that none '' can reasonably find fault with the laws, but 
th^ villain, who is the object of them J ?^ 

But, without examining into this writer's motives, or farther 
commenting upon the manner in which he has executed his 
jdesign, I shall venture, even at the risk of encountering the black 
imputation which he seems to think should light upon the man^ 
who presumes to call in question the perfection of our laws, to 
dispute both the positions which he has sought to estiiUish, (a J 

He first asserts, that the penal laws of this country are excel- 



* N« man can stir ont a mile from hU house witfaoat an apprehension of be* 
ing robbed, and peihi^s murdered." JTumghti, &c. p. 73. 1st, edit. p. 77. 
3d. edit. See also p. 4^ 

t Ibid. p. 5. AppendiXf p. 69. 6S, 1st eHit f. l!4n 242. 9d« edit. 

t Appendix^ p. 3* 59, Ist edit. p. 181. 838, td^ edit. 
i TlwughU, &cf. p. 14. H Th/mghii, Sec. p> 7. M Page 13. 
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Ida OBSERVATIONS UPON THbUGHTS ON 

lent*, and that they have no severity, but of the most wholesome 
kindf ; and this serves as the foandation of that proposition, 
which is the capital oi:g.ect of his work, namely, that those laws 
onght to be strictly executed, so that the certainty of punishment 
may operate to the prevention of crimes. If the former of these 
positions were true, no man of common understanding could 
dispute the latter ; for, if laws be perfect, they ought undoubt^ 
edly to be religiously observed;, but, if our laws, instead of 
being excellent, should appear to be, as it is easy fo demonstrate 
that they are, in many instances, unreasonably severe, and such^ 
lis that the punishment bears no proportion to the crime, it must 
surely follow, that the strict execution of ihem is neither expedi- 
ent, nor even possible* (a} 

In order to judge of the good sense and propriety of this 
writei^s doctrines, it will be necessary, in the first place, to take 
a view of Aqse laws, which are the subject of his panegyric, 
and which, he tells us, '^ he doubts whether any other human 
system could equal, for the suppression of public injury/^ij: To 
descend to minute particulars would be putting the patience of 
my readers to a too severe, and an unnecessary trial ; for a very 
transient view will suffice to discover the absurdity and inhumanity 
of the system, if that name can with any propriety be given to a 
mass of jarring and ineensistent laws, wliich are severe, where they 
fhould be mild, mild where > they should be severe, and which 
have been^ for the most part, the fruits of no regular design, but 
of sudden and angry fits of capricious l^islators. (6) 

In enterii^ upon this task, the first Aing which strikes one, 
is this ^' melancholy truth, that, among the variety of actions, 
which men are daily liable to commit, no less than a hundred 



* TkoughiSf &C. Pt S. 5. 16« 17* t IHd. p. 8. 

X ThwghtM^ &c. p. 133, 1st. editr 139, Sd* edit, 
("a; Page U. fft^riigelS. 
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and sixty have been declared by act of parliatnent to be feloni^ 
^thout benefit of clergy ; or in other words, to be worthy of 
instant death*.** When we come to inquire into the nature 
of the crimes of which this dreadful catalogue is composed, 
we find it contain transgressions, which scarcely deserve cor- 
poral punishment, M^iile it omitS enormities of the most atro- 
cious kind. We find in it actions, to which nothing but the 
terror of some impending danger to the state could ever have 
given a criminal appearance^, and obsolete offences, whose 
existence we learn only from those statutes, which are still left 
standing as bloody monuments of our history, though the causes 
which gave rise to them have long since eeased;|:. On the on» 
hand, we see the invasion of a man's property, though but to a 

I 

small amount, and unaccompanied by- violence, treated as the 
greatest of all enormities. To steal a sheep or a horse, to snatch 
a man's property out of his hands, and run away with it, to sttsl to 
die amount of forty shillings in a dwelling house, or to the amount 
of five shillings privately in a sbop, nay, to pick a man's pocket of 
the value of only twelve pence farthing, are all crimes punishable 
with death. On the other hand, for a man to attempt the life of 
his own father is on[y a misdemeanor : to take away anothei^s 
life, and to brand his name widi ignominy, by a premeditated per- 
jury, is not considered as murder, nor thought deserving a capital 
punishment§: to stab another, under circumstances of the 
blackest malice, if the unfortunate object should, after a long 



* 4 Blackst, iCoiD. 18. The immber of feloDies has been considerably ia« 
creased sin^ that anther wrote. 

t 35 Eliz. c. 1. $ 3. 35 Eliz. e. IS. $ 10. 39 £Hz. 0. 17. It ii to such lawi 
MB these that one may apply the observation of my lord Bacon, that, << there 
are a number of ensnaring penal laws which lie npon the subject ; and, if in 
bad times they should be awaked and put In execotiott, would grind him to 
jpowder." Prapotal for amending the laws, 

$ See 43 Eliz. c. 13. 27 Eliz. c. 2. 9 Ann. c. 16. 9 Geo. 1. c. $9. 
J 9 Eliz. c. 4. 2 Hale's P. C. 366. $ Foster, 13}, 
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and painful illness^ recover of hb wound, only to breiiifae out tbe 
rest of his days in torment and disease, is puiushable only by fiqe 
and imprisonment: to bum a house, of which the inceqdiaiy happens 
to haye a lease, though it be situated in the centre of a town, and 
consequently the lives of hundreds are endangered, is liable to no 
severer punishment ** If we look into the legal definition of crimes, 
we discover still grosser inconsistencies : we find, that under certain 
circumstances a man may steal without being a thief, that a picl^- 
pocket may be a highway robber, a shoplifter a burglar, and a man 
who has no intention to do injury to the person of any one, a mur- 
derer : that to snatch a watch out of a man's pocket in the street 
is a highway robbery f : that to steal fruit ready gathered is a 
felony : but to gather it and steal it is only a trespass ;|; : that to 
force one's hand through a pane of glass, at five o'clock in the 
afternoon, in winter, to take out any thing that lies in the win- 
dow, is a buiiglary, even if nothing be actually taken ; though to 
break open ^ house with every circumstance of violence and out- 
rage, at four o'clock in the morning, in summer, for the purposft 
of robbing,; or even murdering the inhabitants, is only a misde- 
meanor : that to steal goods in a shop, if the thief be seen to 
tajke them, is only a transportable offence ; but, if he be not seen, 
that is, if the evidence be less certain, it is a capital felony, and 
punishable with death : that, if a man firing at poultry with intent 
to steal them, inadvertently kill a human being, he shall be adr 



■«■ 



* It has sometimes happened, that a man, who has committed a vtvy 
atroeiouf crime, has been hanged for a eircnmstance attending the perpetration 
of it, which was perfectly innocent* Thus a servant, who bad attempted to 
mnrder his master, by giving him fifteen wonn^ npon the head and different 
parts of his body, with a hatchet, was convicted, and executed, not as an as- 
sassin, bnt at a burglar, becansa he had been obliged to lift up the latch of his 
master's door to get into his chamber. Button, 20. KeL69'. . 

t At the Sessions held at the Old Bailey in last July, a child was tried fos 
this species of highway robbery, comfaiitted upon a porter: the fact vni^ 
proved beyoad aU doubt, and the jury acquitted the prisoner. 

X 3 Jnst 109. 4 |tcp« 19. b. Yelv. 34. 
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jii4(ed a murderer, «id suffer death aocordkigl^r** Suibh are dije 
laws vAieh we are toM ^^ a stranger caimot read without imagining 
ua to be the faappieftt people luder the sun, or without admiring 
Ae diapositioB of ^ the whole, as well as the adapting of every 
|»art to the public gdodf •'' Sudbi are the laws which the judge 
are exhorted to enforce with the utmost rigor, and which are re- 
presented as requiiing no revisalj;, notwithstanding those laws 
themselves thus proclaim their own absurdity, and call aloud for 
feformation* (^) 

It wUl be mwecesaury for me, howetFer, upon the present occa- 
saoo, to speak of die defects of those laws, any otherwise than 
as they are unreasonably severe : for it b that defect alone which 
can be remedied by the execution of the laws ; and, in treating 
of that defect, I shall not, with the Marquis of Beccaria, and 
the many writers who have adopted his humane principles, contend^ 
that the punishment of death ought not, and cannot l^ally be 
inflk^ed by the legislature for any crime committed under any 
circumstances; but this appears to me abundantly clear, that 
^feath cannot be inflicted for a mere invasion of property, con* 
ostendy with reason and justice, nor widiont a 9t>ss violation of 
the laws of nature ||, and the4>recept8 of our religion* iBetween a 
sum of mon^ and the life of an individual, there is no propor- 
tion, or, to speak more accurately, they are incommensurable. 
This observation has been sometimes made with a kind of com- 

* S Inst. 56. Kel. 117. f 7%ot(^A#«, &c. p. 16. 

% The aBtbor of th« TUtyAif, sajs, it k tniei that *< «i a friend to ezamina- 
tiott and reviiel of «U kinds^ be ihoold not be sony to hear, that a revisal of 
oar penal statntes wai in i^tation, beeanae it is better that the laws should be 
alteied into something less severe, than not be executed" as they now stand; 
that is, of two evils itisbest to chose the least : bntat the same time he intimates 
it as his ophiion, that no good could come of such a roTisal. See p. 132^ 5, 4. 

fa; Page S4. 

I LexjuM mecU wm kabet in omnei cwea ex qumtU deUcj^, ted demum tx ddkU 
Urn gnni ui mmitm mcrcehtr. Grot, de jure bel. lib. S. c. 1. $ 14* 
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passiooate. triumph over the folly and ignorance of oar baribarbui 
ancestors, who punished the crime of murder by a fine, payable 
to the king, and to the relations of the deceased*; and yet we 
surely have far more reason to blush than to triumph, since the 
same observation applies mudi more forcibly to the laws subsist* 
ing in this enlightened, and, as it is called, this philosophical 
age, (a) 

All punishment is an evil, but is yet necessary, to prevent 
crimes, which are a greater evil. Whenever the legblature there- 
fore appoints, for any crime, a punishment more severe than b 
requisite to prevent die commission of it,- it is the author of urn 
necessary evil. If it do this knowingly, it is 4:hargeable with 
wanton cruelty and injustice ; if from ignorance, and the want of 
a proper attention to the subject, it is guilty of a very crinodnal 
n^lect. If these principles be just, the legislature of Great 
Britain must, in one or other of these ways, be culpaUe, unless 
it be impossil^le to prevent theft. by any punishment less severe 
than death. The author of the ^f Thqughis on executive justice f^> 
seems to think, that it is impossiUe, and that these severities are 
therefore to be justified on the ground of necessity. But ex- 
perience shews the erroneousness of this opinion, because in 
•everal European states, where the punishment of death is nev^ 
inflicted but for the most atrocious crimes, these lesser offences 
are very rare ; while in England, where they are punished with 



* Les stientiUa centre la vie (Ptni h&mme ont iU JugiSj woec rmsoHy hi pku 4Wf 
trairea tm hui.de la eocUti^ {r ra^ ^^^ pwms avec la phu grande riguear chez imUea 
k» noHona poUe^. 11 ne eamvenini qu^^ de$ harbafiea de ee jouer de la vie da 
Vkommef eHla compenaani avee de V argent, Principes de la legidation umTeneUe; 
Amsterdam, 1776. torn. i. p. 168.*>C« iK^eat que la fSrocUi 4* Vignaranee de naa 
harbarea anc^treaj qui a pu imagmer de mettre un taux dlaue de Vhommef ^dg 
eonvertir le cMttiment dA au meurtref en amendea pieuniairea ivaXuSea ou b^tail^ 
Ibid. p.. 191. 

(a) Page 27. 
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«leath/ lire see 4hem every day committed*; and wheiiy in the 
reign of Henry the eighth, so many criminals were executed, that 
their numbers were computed to amount to two thousand every 
year, crimes <8eem to multiply with the number of executions. 
^' So dreadful a list of capital crimes/' says Mr. Justice Biack^ 
«tone, after having lamented that they are so numerous, ** instead 
of diminidiing, increases the number of offenders."f Nor is this 
a phenomenon very difficult to be accounted for: in proportion 
^s these spectacles are frequent, the impression which they make 
«pon the public is ibint, the effect of the example is lost, and 
4he blood of many citizens is spilt, without any benefit to man« 
kind. But this is not all ; the frequent exhibition of these horrid 
scenes cannot be indifferent : if they do not reform, they must 
corrupt:|:. The spectators of them become familiarized with 
-bloodshed, and leaiii to look upon the destruction of a fellow- 
creature with unfeeling indifference. They think, as the laws 
ieach them to think, that the life of a fellow-citizen is of little 
valuejl ; and they imagine they see revenge sanctified by the legis« 
iattire, for to what other motive can they ascribe the infliction of 
the severest punishments for the slightest injuries i And, where 



* The reason, it urill be said, is because the laws in England are executed; 

but it is inseparable from the nature of too severe laws that they shoiUd not be 

executed. DraconU leges, qnoniam videhuntur impendio acerbiores non decr^o 

jn88oque;aed tacito iUiteratoque Atheniensium consemu oblUeratte naU. Aul. GelL 

lib. 11. c. la. ' 

t 4 Blackst. Com. 18. 

X Camifex, 4r oMuctio capitis, Sf nomen ipsum crucis, ahsit non modo a cwpore 
filxiwtn Rmuaiorwny sed etiam a eogitatione, oculis, auribus, Harum enim omnium 
rervm-wm »lumeventn^ fltque perpessio, sed etiam conditiof expectatio, metUio ipsa 
demqutf indigna ewe Ronumo atque homiae libero esf, Cic. pro C. Rabirio, 5. 

II How different was the policy of the Ropian republic! The life of a citizen 
was there thought so valuable, that to put him to death was almost a parricide 
Cpropi parriddium necare) ; and the act of saving a life so precious was reward- 
ed with one of the noblest honors of the republic, a civic crown. Can one be 
surprised that policies so unlike have produced such contrary effects? that at 
I^me every bosom glowed with patriotism^ and that at London public virtpe 
|s become a jest? 
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die moral chaneter oT a paople is depraved, crimea mvak be fre^ 
qwDt and atrocious, (a) 

But ev«i were it proved, that no oth^ laws than those which 
teem with death ar€^ effectual to prevent these lesser crimes, it 
would not therefofe follow, that the legislature is justified in 
eoac^dag such laws. ^^ Thou^ the end of punishment be to deter 
men from offending, it never can follow from dience, that it is 
lawful to deter them at ai^ rate, and by any means/'*' If the of* 
fence be such thai the mischief of it is not of equal consideration 
with the life of a man, it will be a very poor apology indeed for 
Aese solemn murders, to say, in the words which this writer 
adcq[)ts, that '^ Ihe terror of the example is th^ only thing pro^ 
posed; and that one mui is sacrificed to the preservation of 
tbousands.'^f For, if he, who is guilty in but a small degree, 
may be made a victim to the public by being subjected to punish* 
ments, to which his offmcc bears no proportion, why may not he, 
toQ| who is perfectly innocent, be sacrificed on the same alt^ of 
the public, whenever such an expiation shall be thought requisite i 
what principle can be urged in support of this doctrine wtuob 
would not have completely justified the high priest, Ouaphas, 
when he declared of the most virtuous of men who stood without 
reproach, though a host of enemies were leagued against him, 
^' that it was expedient that one man should die for the people, 
and that the whole nation perish not Tj; and who are diose thoU' 
$ands, for whose preservation this sacrifice is to be niade ? if they 
be those whom the example may pos^bly deter from cowmttiog 
Ihe same crimes, which would lead to the same fiite, the aiga^ 



(a) Pftge S2. 

* 4. Blackst. com. 10. 

f TTwugldM, &c. p. 121, ist. edit. 1^, 3d. edit. 

I St. John, chap. xiv. 49 k SO, Upon iNrhich passage GrotioB has this ob« 
iervation ; DeacripHo wtgenii tjuM generis^ ^uot wigo joolUicoa voeemi^ ^i, Aoims#<» 
aiqvejuito huuper habUo, nihii prater utUitaUm 8pectani, ne€ aliud tfr«rf ht^enU 
Aunot, in lib. Evanj;. 959. 
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ment is &llacioiu, and takes for granted the very ppint in question, 
the necessity of punishing those crimes with death, (a) 

We are told, however,* that the law, being of public notoriety, 
those who incur its penalties do it voluntarily, and h^ve th^i^oi^ 
no reason to complain. But before this doctrine was advanced, 
it ought surely to have been proved, that justice and morality are 
mattera of positive institution ; for otherwise, how is a law the 
less unjust for being universally knoirn ? if the Jlat of any 
earthly legislators can establbh rules of morality, what right l|ad 
the poor Muscovite to complain, who was executed for wearing 
his beard, when the law had prohibited that rude but natural or- 
nament f or why should the miserable Japanese murmur, whi^ 
he is put to a cruel deadi for having risked a few pieces of silver 
at some game of chance ? Jam vero illud stultisrimum exiatimare 
omnia justa esse qua scita sint in populorum insiitutis aut legi" 
lus.f If laws operate in violation of the feelings and under- 
standings of men, they are unjust and unwise, by however legiti*- 
mate an nUtbority diey were enacted ; if they be repugnant to the 
character of a nation, they must remain unexecuted, by whatever 
regulations they are sought to be inforced. (b) 

Or were the doctrine true, that no man, having full notice 
of a law, has a right to complain of the severity of the punish- 
ment which he suflfers, in consequence of his having vio? 
lated that law, it would still be inapplicable to tiie people of 
this country ; for, thou^ all our laws may certainly be known, 
and may peiiiaps be understood, by those who have leisure, 
capacity, and inclination to apply themselves seriously and 
industriously to so laborious a study; yet tiiey as certainly 

CaJ Page 35. 

* Thoughts^ 4-c. p. 117, l8t. ecBt. IH, 2nd. edit. 

+ Ck. de leg. lib. i. c. 15. 

(bj Page 38. 
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« 

are not, and cannot be known to the vulgar,* to whom that 
knowledge is most important ; because it is the hardy crimes 
which want and ignorance suggest^ that are chiefly the objects of 
criminal laws ; and not those timid and subtle frauds, which are 
Ae fruits of a refined education^ and of artificial desires ; though 
both are alike injurious to individuals, and pernicious to society. 
It is true, that every year an immense volume of statutes is printed 
and publicly sold ; but it might as well not exis j, for the multi- 
tudes throughout the kiflgdom, who have not money to purcha^ 
it, time to peruse it, or capacities to understand the technical and 
mysterious language in which it is composed .f Other statutet 
indeed are heard of while they are only in agitation, and during 
€very stage of their passing into a law ; but it is far otherwise with 
penal acts; for, agreeably to the genius of modem politics^ 



* Anciently, at the end of every session of the parliament, aU the statute* 
iirhich had been enacted in it, w^re transmitted to the sheriff of every county 
in England, togettier witii a writ, commanding them to promulgate those sta* 
tute« throufj^ont their bailiwicks ; and the sherifis, ia obedience to this writ, 
caused the statutes to be proclaimed at their county courts ; but some tim« 
after the inveution of printing was brought into England, this practice was 
disused, and the statutes have never since been promulgated by any other 
means than by printing. (4 Inst. 26.) And yet, till the 5t]i year of the reign 
of Queen Anne, those who could read, and who consequently might be presumed 
to have knowledge of the law, were only burned in the hand for crimes which 
were punished with death in those who could not read, and who might therefore 
well be supposed ignorant of the law. 

t ** There is such an accumulation of statutes concerning one matter, and 
they so cross and intricate, as the certainty of law is lost in the heap*" Baam^ 
proposal for amending the lawe$^ — ^*^ Th^ continuall heaping up of lawes, witlw 
out digesting them, maketh but a chaos and confusion, and torneth the lawes 
many times to become but snares for the people, as was well said, Pluet super 
eoslaqiteos; ntmeuniaiUem peiores .ZogtMt, qnamlaqvei htum/' Bacon, Speech 
on a motion concerning an union of 2au«. — How much this accnmolation and intii- 
cacy has been increased since the time when Sir Francis Bacon wrote, may |[>e 
conjectured from this single circumstancie, that all the sti|tntes prior to his 
time are comprised in two volumes, whereas tl^ose which have boen pa9is<| 
since, are hardly contained in eleven. 
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yfaich estimate property far above life, though scarce a tax bill 
escapes solemn and repeated discussions in parliament, yet every 
novice in politics is permitted, without opposition, to try his talents 
/or legislation, by dealing out death among his fellow-creatures ^ 
and laws of this kind commonly pass of course, without observa- 
tion or debtate. Having thus stolen into existence, they lie dor- 
mant in the statute book, till they are notified to the world by 
the execution ofsome unthinking wretch, who, to his utter astonish- 
ment, finds himself by law adjudged to die. Though even this 
can hardly be considered as a promulgation of the law ; for who 
has curiosity or leisure to inquire what has been the crime of 
every individual among the multitudes that are executed? Let me 
not, however, be supposed to accuse either those who make, or 
those who execute the laws, of any design to conceal them from 
the people. Their only crime, undoubtedly is, gross neglect ; 
but at the same time one is forced to confess, that n^ligence ia 
l^;islators or governors, is often as baneful as the most active 
tyranny. No matter whether ingenious malice inscribe laws in 
small characters, and upon tablets which the eye can scarcely 
reach, or negligence couch them in unintelligible language, and 
plunge them into a voluminous fieirrago of legislation ; shice, in 
both cases alike the people are left in a fatal ignorance of those 
rules, by which they are bound to regulate dieir conducts 

The maxim, that ^orance of the law shall not excuse, may 
perhaps be justified on the ground of necessity; for ^ery few 
criminals could possibly be convicted, if it were first requisite in 
every case to prove, that they have actual notice of the law : but 
yet those who have been frequently present at the trials of prisoners, 
must have had occasion to observe, that the presumption on 
which this maxim is founded, is often contraiy to fact, (a) 



*> liip^iii 



^ i'>^mammmm9^ 



(4) Page, 45, 
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The writer of die pampUet, hoMfever, gives himself litde fmM 
to prove the eflkacy or the necessity of diose severe ptnushments, 
which he so much approves, but contents himself with observing, 
*' that the regular, sober, and virtuous part of society has no* 
tlung to fear from the severity of the laws, but diey have much 
to hope for.** The same observation might be used with equal 
force, to take off the edge of men's indignation against the torturc^^ 
in those countries where it still forms an essential part of the cri- 
minal procedure ; for the r^ular, die sober, and the virtuous are 
litde likely to be ever stretched upon the rack. It might be em- 
ployed to dissuade men from anxiously and strenuously asserting 
dieir right to the trial by jury ; since the lives, die liberties, and 
die honor of the sober and virtuous very rarely depend upon a 
verdict of their peers. There had been much more truth, however, 
in the observation, if the writer, in lieu of diose fine epithets, tfa^ 
regular, the sober, and die ttrtuous, had said, the wealthy part of 
society has nothing to fear from the severity of the laws. To 
cheat a man of his whole estate at play, to murder his peace of 
mind by seducing the affections of his wife, to bring down the 
grey Hairs of i^e with sorrow to the grave by debauching a be-^ 
loved and only daughter, to sell a nation's dearest interests for a 
breath of popularity, or for die prostituted smiles of a minister f, 
though they are some of the blackest crimes which disgrace 
human nature, will never lead the authors of them to answer be* 
fore a criminal tribunal. And yet to hear this writer^s indignant 
exclamation against the monstrous wickedness of die ** barbarous 
and injurious villains, f who destroy our borses or our sheep, 
and his lamentations over the condition of the ** poor, oppressed, 
violated; and innocent public,'' one would suppose he imagibed 



* Thumghis, kc. p. 8. 

t FureB privaiinwn fwtomm ia novo atque in compedihuB ittaiem agtmi :/urm 
pMiei in auro atque in pwrpun. Cato ti^nd Aid. OeH lib. xi. c. 1 S« 
t ThoMirto, &c. p. S9« note, ist. edit p» 4f» aote^sd. edit. 
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there could be do guilt, bat wbat leads to the bar of a court of 
justice, no crimes but diose which are often prompted by indi*- 
{ence and necessity, or by an involuntary sloth and ignorance, (a) 

Ui, ftco futffNe Mifef, MqMetof ieneat; viquA 
Jmperit hoe ntUura potengp «tc €olUge mecumm 
DetUe lupM, comu tanrua petU; wide niii initis 
Maiulratum? Scowb vhacem crede nepoii 
Matrem; nil f octet ieeUria fria dextin : mirum 
Ut neqw eoXce Z«piM quemqwanf ne^ daUi peiit bos, 
Sed nuda totkt mum vUUUq meUe ckiKta. 

Nor can it be true, till the judgments of men become infal- 
lible, that the most regular, the most sober, and the most virtuous^ 
have nothing to dread from the severity of the laws ; since, even in 
tfiis country, where the writer seems to think the prevailing mode 
of trial so unreasonably favourable to the prisoner *, men have 
been executed for crimes of 30vhich they were perfectly innocent. 
But were it proved that wrong judgments are impossible, and that 
the guilty alone can fall under the animadversion of the law, I 
would still deny the consequence which the observation implies, 
and would quote upon this author the sentiment which he himself 
professes to adopt, humani nihil alienum. The worst criminal 
is still a man, and as such, entided to justice ; the most irre* 
proachable judge is no more than man, and therefore may at 
some time stand in need of mercy, (b) 

The writer has taken pains to collect together a great variety of 
instances of villains having abused the royal mercy ; and he does 
not seem to have found on^ solitary instance of a man's having 
been reclaimed by pardon, and saved from an ignominious death 

^ See parUcoluly his argnments against fcrjoetliig tlie testiinmiy of aceoaN 
pUces, UDsapported by other evidence* ^ « . 

(a) Page '^9. (h) Page 51. 
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to become a useful and a worthy member of society. Nor 
would it be very surprising if he knew of no such instance ; be- 
cause, in the history of the vulgar, as well as of the great, it is the 
daring and the profligate who make the most conspicuous figure. 
The crimes of the highwayman, and of the conqueror, of Csesar, 
and of Cartouche, command the notice of mankind ; while no 
regard is paid to the virtue of the peaceful patriot, or of the in- 
dustrious mechanic, who never step out of the 

Secretum iter, et fallentis eemita vitit. (a) 

The reformed thief, who sincerely resolves to atone for hb 
past crimes by his industry, and by the regular performance of all 
his social duties, from the moment he forms that resolution, 
ceases to attract the public attention. It does not follow, there- 
fore, because the writer has found no such instance, that many do • 
not exist. One has lately appeared, where one would last have 
sought for it, even at the Old Bailey. In the year 1 782, a man 
was convicted of a robbery, and was condemned to die ; but, as 
there appeared in his case some favourable circumstances, his 
sentence was mitigated, and he was sent for seven years to'work 
upon the Thames. In last May, however, he was agam innraigned 
at the bar of the court, for having been found at large before the 
term of his punishment had expired, and was again condemned to 
die. And what, the writer of the Thoughts will probably ex- 
claina, can be said in favour of so incorrigible a villain ?— The 
facts proved upon his trial, and which are these : the moment he 
had escaped from the lighter, he addressed himself to a watch- 
maker, whom he entreated to teach him his business : the request 
was granted; and the fugitive applied himself to his new trade 
with such indefatigable assiduity, that in a few weeks he gsuned 
sufficient to support himself; and from that time, till the moment 
he was taken, he had employed himself in such unremittiqg laboin*. 
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thbt he fbad not stirred out of bis room for eight moMu tOr. 

' • • • .  . . ' ' * 

•^Examples, however^ of this kind the writer probably thinks sof 
very uncoimnoiii that they ought not at all to shake the opinicm>; 
^bifib;he sef^ms ,|q entertain, that all who differ are incorrigible^ 
for this, is the only: jCOnsti;uction which c^n^be put upon h^ mpttp,: 
asi ^plied. to. his system : / , ' , 

tti'e curtailed dndifn'utilated' sentence of a licentious poet, which' 
this severe author does not disdain t6 place in the front of his^ 
appendix, as an authority decisive of this important question. 



,t- % 



He must ho wevei* forgive me if I restore what he has oihitted, 
and what few persons, I belieVe, beside himself, will think iin^ 
ifnpbrtant. ' ' ^ ' ^ 

CimcTA PRius TENTATA : ud mmedicobUe mUmts 
, Ense reddendum, ne pari smeern irahatw4 (f^) 

t:,Haye:alLithing8;then so unquestiopably b^en ti:ied, as to entitle 
tl|if writer, without imputation, to suppress the fornier, and tp^ 
ilisi|t,pnly oiji the latter part of the sentence? He will perhapsf 
smwer,,.that|diey have; and because the punishment of working^ 

on the;Xh^lpe9y '^has been attended with an increase of all kinds 

» 

' ' :  ." • • .,.{•- - . ; J 

, ,i Ovid,, M0l.lpb,i,Vf 190; aiid see the title page of the Appen^ to the 
TTumghts, &LC. ^ ' 

' ^ " It 18, it tAt&i be o^ed, 'ninch' easier to extirpiate, fhan to amend iiiaii-» 
kind ; yet that magistrate must be esteemed both a weak and a cmeUiffgeoD, 
who cats off every limb, which, through ignorance or indolence, he ¥iil not 
attempt to-^ure." 4 Blackst. Com. 17. — The author might ha vefoiitod, in the 
poet whom he cites, a'motto much bietter suited ta tbeaitirit of his work, than 



 _#■■-• ,« - \* _•** 



.that which he has chosen. 
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of villaffiy/'* he will hastily infer, that it is impossible ever to 
employ convicts in public labors with any- good effect. But is it 
a just or a fair deduction, to conclude, that these men never can 
be employed with any advantage to the public, upon any scheme 
that can be imagined, because only public inconvenience has 
been found to result from the trial of one plan, which ms ill 
imagined, and ill executed ? To pronounce that to be impracti"* 
cable which men have not perseverance or skill to put into prac- 
tice, suits well enough with modern indolence and presumption ; 
but betrays, in all cases, a deficiency of wisdom, and, in those 
where the lives and the eternal happiness of individuals are con* 
cemed, a total want of humanity, (a) 

The fact, however, is, that a plan for the punishment of cri- 
miuals, has not only been imagined, but has even been adopted 
by the legislature, which seems to be wholly unobjectionablef . 
A plan, which unites the advantages of a charitable with those 
of a penal institution, and has in view that important end of 
punishment, which has been overlooked in almost all our other 
laws — the reformation of the jcriminal : for, at the same time that 
it promises to subdue the fiercest and most ungovernable spirits 
by solitary confinement and continued labor, it would be a kind 
of asylum to that very large description of offenders, who are 
rendered such by the defects of education, by pernicious con- 
nexions, by indigence, or by despair. These it would keep apart 
from their infectious companions. It would itistil into their 
minds principles of religion and morality, instruct them in useful 
trades, and furnish them with resources to become valuable mem« 



t See the statute, 19 Geo. III. c. 74, which was'drawn by Sir William Black* 
•toiia and Mr. Edeo. Howard*8 State ^ Prt«oiM, last edit. p. 470. Maoj 
of the ideas in this act have been mach improved in the admirable plans of 
Mn Blackbonie. 

(a) Page W. 
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hen of society, when restored to their liberty. What it k that 
retards the execution of this excellent plan, it is not easy to con* 
jectnre ; for, though the expense of erecting the penitentiary 
houses would be considerable, yet that is surely but a trifling ob« 
jett, compared with the benefit which, as it should seem, must 
necessarily result to the country from such an institution. And, 
according to the calculations which have been made upon the mxh^ 
ject, when the houses were once erected, the annual expense of 
maintaining them would be more than defrayed .by the earnings of 
the convicts, (a) 

But to return to the '^ Thoughts Qn executive justice s" th^ 
principle, which the writer of them endeavours to establish, is, 
that the laws ought to be strictly executed, in order that men may 
be deterred from committing crimes by the certainty of punish^ 
ment. And there can be no doubt that, if it were absolutely 
certain that punishment would attend upon every crime, as its 
inevitable consequence, none would ever be committed, but those 
which are instigated by despair, or by the frenzy of some un« 
governable passion ; because every rational being does, unques^ 
tionably, in every action of his life, propose to himself some ad^ 
vantage, immediate or remote; but, if punishment were the 
certain consequence of crimes, no criminal could persuade him-^ 
self, that by perpetrating his guilty designs, he would acquire any 
benefit to himself; but must know on the contrary, that he 
would draw down a certain evil on his head. To suppose, that 
a man would violate tfie law under such circumstances, for tlie 
sake, perhaps, of some momentary enjoyment, is to suppose, con^ 
trary to nature, that he would knowingly swallow a deadly poison, 
because it was pleasing to the taste, (b) 

If such an absolute certainty could be established, it were this 

^.^„M«^M^HSOT«^^^»MMM^i^^^^^M^MBMi  i ■! ..■•i-   i* ■■■Mali iiiiMi M  ^  ^.^■^^■^^hm^bm ^"-^^^^■-^HMVa^^V^-I^WMNMHatoM.WMiaMBHaH^V-i^W^HM*^"*'^ 

(a) Page §U (h) Page 63. 
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most wiinlSi»ii -ieraelty to punidi with death any other crionB thao^ 
murder; for the' gentkst penalties would then be sufficient ta 
prevent all those crimes, which are produced' by thed^re of 
gain ; siiicef none would make such aD attempt to gratify diat de* 
dre^as. he must know could end only in loss and disaiqpqintmeni: 
and a rational b^ng wiQ no more cul Us finger than his throal,! 
by deBifgou (a) 



i That an absolute c^tainfy of purashmenit is, however^ quite 
attainable, is clear from this consideration alone; thatpumshmeAt; 
is inflicted in consequence of the judgment of men, and that men 
have only imperfect faculties, and are always liable to Jerr. 
Neither the jury nor the juc^e can look into the heart .of the; 
prisoner : they mast decide; according io evidence ; that; evidence* 
may be defective, and consequently, the criminal may always 
nourish hopes that he ^hall n0t be cpnvieted of the <?rime whic)^ 
he Qieditates. It is wild therefor^to talk. about estahUshiog , ^V^> 
c^rtdinty of suffering, if men. offepd i"^. for the. utmost that, can bj^i 
done, is to lessen the probability >vhich offenders have of escapii^g^^ 
and when the question; js^ whether ihee^cistiiig law$ shall bet rigidly, 
enforced, the matter chiefly to be cqnsiderM 19, whether the misn 
f^hief resulting from such ^ measure,, ^ould not far outweigh jsJl 
the good that lean be attained by cutting; off «pme of a felon's^ 
^opes of impunity. f&J 



f.*. . 



. If the powefibf .pardoning, were abolbhed, and conviction 
doomed the coQvict to inevitable death, the chances against a cri* 
minal would be greater undoubtedly than they are at j>resent, but 
there ivomld : fi^tiUbi^ a. Vfery conwderable chance in his fiivour; 
and a thief, like a deluded gamester, will play on, even though 
the odds be against him. He can hardly be supposed to be so 



jjj 



(it) Page 64. (b) Page 66. 

* Thoiights,^ ke. p. 117^ 1st; edit. 124, 3d. edit. 
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wdirate a reasoner, or so exact a calculator^ as this sysleini 
presumes. He is hardly accustomed to reflect much on what 
IB pasty or to look forward v&ry thoughtfully on what is to come; 
His crimes and his tumultuous pleasures, make up the business of 
his Ufe, which is hurried on through one continued round of vio^ 
lence^ riot^ and dissipation ; and the gallows, which teara hig 
accom(dice from him, inspires hi|ii with no odier care than to 
find out some new companion. The state of mind of a criminal^ 
IB die nK>ment of violating the law, is tiius finely described by an 
historian, who was a perfect master of the human heart ; nequt 
periculi neseitu erat, sed nonnuUa fallendi spe^ simul magnh 
pramm oppeririJiUura, ^ praaentibus frm pro toiatio habebafl 
With such a temper of mind, can it be supposed, that a man 
will be prevented ^m committing any crime, because he has 
only tiiree chances of escaping, where he once had four i and 
that thn is all that can be expected from the measures which are 
proposed, a little reflection will evince. For the criminal^ 
who. could not expect a pardon, would still have left other, and 
very fruitful sources of encouragement, and of deceitful hope. 
He might still flatter himself, that he should be able to elude 
idl the pursuits of the officers of justice*; that the men, whom 



' * The history of the two brothers of the name of Weston, who, after haying 
'robbed the ijaail, baiBedall that vlgiUuit zeal in their pnrsaers, which was 
qnidcened by the veiy large rewards offered, both by the govemm^ i^d hf 
the post-office, and established themselves securely in the country as farm^n ; 
and the example of the notorious pickpocket, who has been repeatedly tried at 
the Old Bailey, without being convicted, may be supposed to have at least as 
aineb inflnence on the conduct of robbers, as the story either of Patrick 
JladaQ, wba was sa often coovietod aad so .often reprieved ^ (Thaughitf te. 
p. 9S, Ut edit. 96, Sd edit.) or of th|t highwayman ** who,** we are- told with 
the most immoral and most indecent jocularity, ** might console himself, like 
the heroic Fortius, with saying, 
J . .. i 'V'P^.Wt.Jn.Biprtalftitftxofiinandspcceis,; , . , .. ,,, ,. 

^ We will do more, Sempronios, well deserve it,** ;. , 

TkaughUf &c* p. 50f Ist. editi i5, fd ^1. 
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lie hftd robbed, Vaight not recollect hb person } that compassion 
inigiit prevent them from swearing positively against him; or 
that the jury might be touched with pity, and acquit him in 
spite of the clearest evidence. The object therefore which thift 
Writer aims at, is not to be attained by the means which he recom* 
intends ; and the consequence of adopting his system, would only 
be, that much blood would be spilt to very little purpose. The 
truth of this assertion does not rest merely upon argument and 
probability, experience proves it. The system so earnestly re* 
commended, has been tried, tried in this very country, and tried 
without the least success ; for, in the cases of foigery, and 
robbing the mail, the law has been always executed with the ut* 
tnost severity, that the most unfeeling rigourist coidd wish*l, 
ministers being even afraid to pardon such offenders, on account 
of the clamours of trading people, governed by sordid passions, 
and by the rage of interest ; and yet those crimes were never 
more frequent in England, than they have been during die last 
twenty years. From this experience, we may, I think, fairiy 
conclude, that the measure, if adopted, could not be efficacious; 
let us, in the next place, see how far it would be just or lefgB\.(ii) 

It is proposed that the laws should be strictly enforced, that 
all their terrors should be awakened, ^tid their ntmost severity 
called into action, and this, in the true spirit of a tyrant, when 
the people least expect it, and when they have been long lulled 
into security by the mild administration of justice; for no 
other promulgation of this resolution is proposed than its sudden 
execution. In what respect such a proceeding is less uigust, 
less illegal, or less inhuman, than an ex past facto law, I pro- 
fess myself unable to discover. Uninterrupted usage constitutes 



* This the autiior of the Thoughts himself admits. See the note p. 108, 2d 

edit. 

(fi) Psge 71. 
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hw, uay, accordiog to a maxim very familiar to lawyers, esta- 
blkbed errors become tlie law of the land^. That mode which 
has long and uniformly prevailed^ and which has been acquiedced 
10 by those who have the power of controling the executive ma^ 
gistrate, is certainly the legal and established mode of executmg 
tbe law. Hiat mode is notwithstanding now to be laid aside, 
end a v^ry different and even contrary mode to be adopted iii 
its stead, without so much as previous notice being given to the 
fnkiic by a proclamation from the crown» £ven they, who, a 
little before the commenceiiient of the last war, ventured to 
fKivise the king to revive ai» obsolete statute of Heniy the eighth, 
and to try smn ia England for treasons committed in foreign 
parts, yet thought it m^ advisable to go all the lengths this gen- 
tleman recommends, but took care to temper the injustice of 
the smmue by'faaviQg it notified to tlie world, and notified in 
the most public an^^ solemn manner, by an address to the crown 
from both house^ of parliament. But in the present case, the 
subject not bejpg one of tibose which are considered as of great 
political importance, nor of sufiScient dignity to rouze the zeal 
of any oppositioid, it is [H'obably thought that a previous promul-* 
gation may safely be omitted, as a vain and superfluous ceremony. 
And it is certainly true, that the gibbets, which are first loaded 
nvitb the victims of this bloody resolution, will sufficiently pub- 
lish it to the world ; buit then it is not easy to conceive, by what 
cawustry the executive power will acquit itself of the charge of 
having wantonly spilt the blood of those wretches, which its 
fiM'mer rdaxati<^ wiU have ensnared, and made the 'prey of its 
psesejQt r^our. (a) 

But yet such a proceeding is represented by the writer as a 
kind of duty to the legislature, whose intentions he takes upon 



C^mmunU error fadt Ju$, (a) Page 80. 
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himself to say, have been frustrated *, and' whose dignity hb ids^ 
puates has been insultedf by the conduct of the judges : and yei 
that legislature has never Expressed the slightest disapprcAMiHoil 
of the mode in which the laws are now executed^ although it 
niust necessarily be presumed to be better acquainted with its ovvti 
sentiments than' any officious individual can be. Tliere is- tiii^ 
greatest reason to imagine^ not ' only thlit die I^islature do<es not 
disapprove, but on the contrary, that it highly approves of the 
spirit in which the laws have long beefu ex^ufed. To suppose 
the l^islature ignorant or indiflPerent upo6 sutob a subject, is to 
suppose it culpable in the extreme; its silence thetiefor^ cantiot 
be considered as negiitiv^, but must be construed' info a 8aucdon> 
and a warm approbatidii. DutH tacet cktmitt. Add 'ifideed iti$ 
iiardly possible to ddtibt, that the parliaoti^t had the clemiency ct 
the crowii in its contemplatioik, when it passed all those idddel^ 
statutes, by which new felonies are created ; for that the -legb* 
lators of an enlightened ^^^, and of a nationboastftil of itshtii^ 
inanity, should punish the slightest offences with death, is^ not^to 
be accounted for, but lipdn die supposition, idiat those pdnishf 
ments are only held out as a terror, and never mtended to beiti'- 
i^cted but in the most aggravated cases, (ii) ' -r 

The author of the Thoughts. on Executive Juitiee, judging 
rightly that his system stood in need of some other Huppdrt than 
the arguments by which he has attempted to maifltain'it, endear 
vours to avail himself of some of the greatest audiorities; ancient 
and modern. The venerable tiames of Plato and of Cicero ai^ 
resorted to for this purpose, though neither the philosopher f^ nof 



• ThougkU, &c. p. 13^ 44^ l»t. edit, 45, «nd. edit. 

t Ibid. p. 46, l8t. edit. 48, 49, tod, edit. (a) Page 82. ' ' 

t By the laws of Plato, theft was to be pnnished by a penalty of doable the 
^lae of the thing s^olen^or by imprisonment, if the tlii^f were unable to pay 
the penalty.— PJato de {eg. dial. 9. 
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lUe oralor "*, spoke of any other laws than those by which offences 
againit property wwe punished only with pecuniary amercements. 
Montesquieu and Beceariatoo are cited as approving this un- 
merciful doctrine, though both tfiose writers contend that th^ 
laws should be religiously executed only where they are mild and 
ei|ttitablet» TbegenH^iiatt undoubtedly forgot, that we of;t^ose 
authors has very strenuoanly mamtained, that it is both unjust ai^ 
4fl^politic to inflict the puniahment of death for my, 6ven the v^qSit 
atrocious crimes :t^>; ahd.that the. other expressly approves of the 
very practice established here, which this writer 90 strongly rfy- 
'pvobaitesythat.of mitigating, the punishm^tof robbers §. little 
Sd the benevolent Beeoaria think, while he was componng his 
'Work, of* which, ev^ery sentence was dictated by a. spirit of hui^ 
manity, anjl for twbidi.he; desired no greater rewind t)iaii the 
Ues^ings and the; grat^ul; tears of s0me viotim rescued l^y . hiip 
4t^^xia judicial tyranny and injustice || ; little i^id he tl^nV ^^^ ^ 
< time; would, ever arrive, wbeoL his name woulcl be^ cited as.ap 
jaiithority to confirm and to invigorate that tyranny and t)^at, in- 
justice ; when his^ bopk would be made the instrument; of extend- 
iiig all theievUsof those systems of criminal law which he soughjt 



' *%  ? ^^f— Mi^i n I I i f— — i»iy»iaiiykiywti»^1i ^— i— **■ 



f * Tbe pnnishment of thefts by the RomaQ law, was a penalty in some casfs 
.of doable, and iu.qtbiers of f^ar fjnpi^eft the y^liie of the thing stolen. — AuU GeU, 
Jib. xi* c. 16. Inst, lib, to« ^it, 1. (. 3, 5. 

t See Montesquieu, de Veaprit deslotx, Ih, «i. c: 12. de la puUsanee aeapeima ; 
^ ^d c. 16,^ de lajtute propoiH&n da pehis t»ec le crime; and Beccaria dei deUiH e 
.ddlefene, $. 20. where he says, Ja-uveriiiL di ungimdie^innoniHlef per etaere 11a' 
atUe virtii, dev* esaere aecompagnaia da una doke l^fi^azkln^^ ffel dtaordhu del 
Hstema cnminale, Uperdono e le grazie sono neceesarie inprbporxione delP ^Murdtfd 
deUe leggi, e delV atrociti delle condanne ; and see $. 1&,deUa ddUeisxa ^dHwPpene* 
'- X lieidelitHedettepenef§,l6*dellapenadimot4e4 < < •>, 

>,: i\ Se swtenendo i diritH degU uomtiii, e della invmcibileyeriti cenMhmaH a 
strappar dagli spanmif e dalle angosce delta morte quakhe vUHmasfortunaia della 
iirannia delta ignoranzaf ugwUmente faiale, le benedUiom e le lagrime di un <62o 
innoeente nei trasporH dOla gu^a nd cenaOerMerQ dol disprezzo degli wmmk 
Dei delitti e dells pene,'introd; - • 
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Id reform; wken all his principles whidi favored hmnankyi 
would be rejected, and those alone would be adopted, whidi, 
bebg applied to the existing laws, could serve but to a^avate 
their severities, and to multiply their mischiefs, (a) 

Undoubtedly, to rend^ laws respected and ^cacious, they 
must be strictly executed* ; but a- far more indispensable requisite 
to that end is, that those laws be vrise and just; for otherwise, 
the more rigorously they are |3nforced, the more they will be 
detested and despised. If we would have our laws invariably 
executed, we must first render them such, that all the wise and 
honest will join their withes, and contribute their exertions, to 
have them observed; and not leave them anned with such 
severities, dmt nature tells one it is a virtue to disappoint and to 
prevent their execution. In a despotic state, it may perhaps be 
possible to execute tike most unnatural laws with the most obdu- 
rate rigor ; but it will assuredly be impossible under an English 
government, as long as the nature of man endures, and some f^nt 
sparks of humanily remain unextii^uiriied in his bosom. Were 
the judges to adopt ^s writer's principles, and to leave every 
man for -execution, who had been convicted upon full evidence, 
the consequence would inevitably be, that much fewer criminals 
would be convicted. Juries would then take upon them- 
selves to judge of the policy and justice of the law, upon which 
0ferif prisoner was indicted; and all those evils wliich the writer 
go well describes, in the beginimig of the second part of bis work, 
would be infinitely multiplied, for jurors would easily quiet their 
consciences upon a peijuiy which was the means of preventing 
murder. Those witnesses who come into courts of justice, thirst- 
ing for the large rewardd which the legislature <n* the government 
holds out to them, might still, it is probable, be officious to dis- 



^«J Page 87. 
* Thmghts, &c. p. 133, Ist. edit 138, Sd. edit. 
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efakrge their gainfol duty : but few odier persons would consent 
to appear in the characters of prosecutors, or of witnesses, where 
diey VMist be instrumental in, what they would consider as, acts of 
solemn injustice and cruelty. And thus offenders, instead of 
sufferii^, as they now do, a milder punishment than the law pre* 
scribes, would be left in most cases to enjoy complete im« 
pnnity*. {a) 

Neverdieless, I will readily agree with the writer, '^ that sometbitig 
^ould be done, or we may apprehend much^ worse consequences 
than we have hitherto experienced/'f ^"^ ^^^ something, is not 
wbat he has pointed oat ; and it is the more important that the 
pmblie should know it is not, because, by a strange infataaftioa, 
lie endeavours to damp dl other projects, and fondly insists that 
bis, and his '' alone, can deliver us from our present dreadful 
i^uation/';f As to the most effectual, but what be is pleiraed to 
caU ** the subotxfinate means of preventing crimes ; such as en- 
couraging industry, and diminishing the sources of vice wad dbsi- 
pation ;' these he cKsmisses widi the contemptuous epithet, of 
'^ psdliaftives ;'' and with telling us, '' that be fears they will not now 
Avail ;^'§ though, I beKeve, it is the first time that a remedy, 
wbicb strikes at the root of the evil, was styled a palliative, or 



* This is the effect which the rigid execution of the law lias produced among 
the French, if we may believe one of their own magistrates. Speaking of the 
law by wfaieh a sJenFUit, who robs his master, is punished whh death, he says, Citie 
1m St dure sVs^ eorrigie par €Ue mime : Vhmvmir de voir ungib$t d ta forte^ ei la 
crainie de la haine et des maUdietions pvhUques, arriient la plainte des mxAtres ; €l 
Vexch mime da eMtiment a prodait Vimpuniti d*un vol, qu^une hi plus modMe 
e(U uifaiUiblemmt rSpnmie. Discours sur radmiuistration dela justice crimuiellei 
par M, Servan, avocat g^n6ral k Grenoble. Lyon, 17f4, p. 96; and sea Obeer* 
taHM»c9MermmiPixeeaium48 VarMe it. de la deehamHm mwievek 

(a) Page 90. 

t Tbooghts, &c. p. IfS, 1st edit. 1S8, 2d edit. 

t Thouglits, &e. pp. 87, 88, 1st edit. 92, Sd edit. 

$ Thoughts, pp. 78, 79, Ut ed&l. 82, Jd edit 
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thai a man presuming to think his arguments might influence the 
public opinion, ventured to declare, that it was more important 
to punish crimes, than to prevent vices. But however lightly he 
tnay pass over this topic, few of his readers, I believe, will thiidc 
it undeserving a little more attention. His assertion ** that it is 
most of all to be wished, that crimes might be. lessened by pre- 
vention,"* no man can dispute ; but at the same time who can go 
on with him to say, that the most likely means of prevention are, 
^' the fears of severe punishment ?" Ought it not rather to be 
said, that the most likely means are, to preserve uncorrupted that 
laige but unfortunate description of persons, who, being bom iti 
misery and indigence, and differing from us in nothing but the 
^accidents of rank and fortune, are entitled to our utmost care and 
firotection i For, if we negligently suffisr a tliousand sources of 
profligacy, and encouragements to viceto surround these helples* 
creatures on every side, what a refinement of cruehy is it| lo 
hang .the thieves and profligates whom we have made, and whose 
only Clime wa^,.that they had not such uncommon pbiIosophj» 
and resolution as to be able to resbt the. temptations with which 
we have ensnared them j:? The writer, who is miiiph' relied on> 
in ih^llioughts an Executhe Ju$tice, for aipurpose, with res- 
pect to which he is not so good an authority/ asr be is for the 
present; because, I believe, it will be generally allowed, that he 
possessed the qualities of a magistrate in a much more eminent 
degree than those of a l^islator, was so sensible of the importance 
of preventing the disorders which are suffered in the lowest ranks 
of life, that he does not scruple to own, notwidi8tan<ffing he is so 
stem an advocate for not pardoning convicts, that considering th^ 



* Thonghts, &c. p. 10. ^ 

X The Chiaeaeconiiidtir a maa's vices as hit misfortiiaM, and as.the eflfeetivof 
the bad edncation which he has received, and therefore punish his crimes npon 
the head of his &ther, whom they deem the real author of them. This prii^ 
ciple might with eqoal reason be extended farther, and the crimes of the poor 
be pnnished npon the rich, who are their natural iathen and gnardiansr ' 
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Ut&e attmitioQ Mrbich is paid to this particular^ ** it is a wonder 
diat we have not a thousand more robbers than we have ;'' and 
that the circumstance of all the wretches whom he describes as 
hairboured in gin-houses and miserable brothels^ not being thieves/ 
^ must give us either a very high idea of their honesty; or a very mean 
one of their capacity and courage/'* That this evil is rather in-^ 
creased than diminished since that author wrote, will not, 1 be^^ 
Hi6ve, be disputed. Nor vnll it be questioned that it is as much 
our interest, as it is our 'duty^ to remove that evil ; for till that be 
* done, Crimes must becoilie every day more frequent, and that 
property which we so highly: value, every day more insecurei 
The mealis of removing it are plain and obvious^— 4o supply the 
poor with employitaeht; to prevent them from plunging intd 
drunkenness, gaming, and idleness, which are the forerunners of 
€¥efy other vice ; and^above all, to suppress these disorderly housesf 
arid seminaries of thieved, which are notorious to all the officers 
of the ^police,' butwhidiit ifl^ the interest of' all' of them should 
0Dirtinue and- should thriven ^ ^B«t)to^^eetr> all this, -one of two 
Atngsr is absolutely necessary ^' either gentlemen of character, of 
|iroperty, and of education^ muit in every pari of the kingdom} 
undertake the very important duties of justices of the peace (for 
by such alone can those duties be properly ^ discharged) or some 
different system of poUce from that which now prevails, must be 
^taUished. (a) 

< ... 

Another thing essentially requisite (more so indeed than all the 
rest) to the prevention of crimes is, what I have before mentioned, 
and what I must be permitted again to insist on, a total revision 
and reformation of our penal laws. How it has happened that 
that work hasnever yet been executed, is indeed difficult to con- 



* An enquiry into the cause of the late increase of robbers, &c« by H. 
Vieiaing, Esq. p. 145. 

fa^ Page 98. 
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ceive. It can hardly have arisen from any distrust <^ thw owi| 
abilities for such a task; in those whose peculiar duty it is to un» 
dertake it; because, although to compose a perfect criminal code, 
or, in the words of Solon, ^' the best that the country can bear/* 
b an enterprize requiring such talents as it would be flattery to 
compliment any of our ministers, or of our leaders of opposkioo, 
with possessing ; yet to correct many of the grossest absurd^a 
in our laws, to make them much less inconsistent, much less ob^ 
scure, and much less inhuman, than they are, is a task to whicb 
abilities greatly inferior to those we see every day exerted in ini^ * 
terested pursuits, would be fully equal. It it impossible therefore 
to ascribe the long existence of diis evil to any odier cause than 
to tliat fatal indifference for the public good, which has so onhap* 
pily so wide an influence, and which those very laws contribute m 
a great degree to propagate. One, may hope, however, iio^t a 
sense of the inconveniences, which the public at this moment la* 
hours under, from frequent frauds and outrages, may at last Qver« 
come this lethargy, and awakra men to the true source of these 
calamities* But whether it do or not, this may safely be pro^ 
nounced ; unless the penal laws be reformed, all those evils which 
the public feels, and which the writer of the Thoughts recites and 
exaggerates, must infallibly continue and increase, even though 
the practice should be unrelentingly peraisted in of hanging iq> 
ten or twenty criminals every six weeks in the metropolis ; and 
though in the country the judges' circuits should every where be 
satarked with blood, and they should carry, as we are told " the 
constitution intended they should csurry, terror and astooislimeni 
into the minds of all *." (a) 

But to return to the principal groimd of this writer's complaints 
< — the mal-administration of justice by an abuse of the power of 
suspending or remitting punishment. It is a subject indeed, on 



^^''^'^^^tt^i^'mmjtf^miftM^^'^f^m 



 Thoughts, &c. p. «5. (9) Pa§i5 J09, 
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which he seems to have no fixed or cerUin principles. From 
some passages in his work, one might almost conclude, that he 
thought the judges bad not by law any power of reiH-ieviug con» 
victs; and that, in every instance of their preventii^ the immediate 
execution of a condemned prisoner, they violate their duty, and 
subvert the constitution. If this were the fact *, it would afford 
such an argument for a reform of our laws, as must be irresis- 
tible; for laws so sanguinary, that the very men appointed to 
guard and enforce, would find themselves compelled to counteract 
and defeat them ; that the very sages of the law would be under 
the constant necessity of acting illegally, and the ministers of the 
public justice, of betraying their public trust j could be considered 
in no other light than as a disgrice to the nation, and a reproach 
to humanity. If this were a true representation of the conduct 
of the judges, a reform of. the laws would-be necessary, if it were 
only as an indemnity to them. Either the laws ought to be re* 
formed, or the judges impeached. But in truth (and the writer 
of the Thoughts seems by other passages to acknowledge it,) the 
judges have a strictly legal power to reprieve all convicts : and 
when it is considered, that by exerting that power, they do 
nothing more, than not prevent the crown from pardoning, it can- 
not be matter of surprise tl^at reprieves are frequent f. (a) 



* The judge's '* standing between the judgment and ezecation, u takmg 
upon himself not only to be wiser than the law, bat a power, whicli, if wantonly 
and canselessly exerted, must render the most important and salutary laws con- 
temptible and useless. The judge, in such a case as this, sets himself above the 
law, and presumes to exercise an authority with which tlie constitution has not 
entrusted even the crown itself." Thoughts, &c. p. 46, 1st edit 48, 2d. edit. 

t « Where the rigour of law,** says Mr, Justice Forster, " bordereth upon injus- 
tice, mercy should if possible iuterpose in the administration. The judges are 
ministers appointed by the crown for the ends of public justice } and should 
have written on their hearts the solemn engagement his m^esty is under, to 
i^quse law and Justice in MERCY to he executed m all his Judgments,"* And in apo- 

f O Page J31. 
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' The judges are subject to no o&er restaiiil in the exercise of 
diis power, than that which is common to every man. whom the' 
constitution has entrusted with any discretionary power ; the dut}^ 
of exercising it jmdendy. and conscientiously. Even the crown/ 
in the exercis6«f Jts prabgative of pardonrng, lies under the) 
tene reatraintii .Thit' these discretionary powers have in every 
particular instance been [properly exercised, either by tfie crown 
or by the jtt4ges^ it is; not necessary, nor do I profess* to maii^tua,? 
If it lias happened, that thieves of any descriptinn have been su^. 
£ered to go quite unpunished, and have been turned' loose upon; 
mtokind ; and much ' more, if murderers, or even robbers, guilty 
of acts of cruelty, have been shielded, by the interpontion of ibe; 
prerogative, from the putUshmeiA due l^ law to their crimes, un** 
doubtedly il very gross breach of trust to the (Public has. been dis-( 
guised under the false name of mercy to the prisoners ; for> 

Mercy bat marders, pardoning those that kill.* 

But instances of that kind have of late years but very rarely, if 
^ver occurred. Far, however, be it from me to pay the learned 
judges so fulsome a compliment as, that ** there are not twelve 
honester or worthier men in the kingdom/' than themselves !+ 
Much farther be it from me, before the smile of compliment has 
passed from my cheek, to stab those venerable magistrates to the 
heart, with the insolent reproach, that ** they are little better 
dian accessories before the fact,''j: or with the scandalous insinu- 
, . — —J '• . I ^ 

ther place, ^^ Whenever, in the case of individuals, the general rule shall be' 
foond to hordir on the nmammiuMj the benignity of onr law hath provided a 
proper resource in the equity of the crown ; I say the equity of the crown, for 
mercy to individuals, when properly conducted, is foimded in natural equity, 
and in the principles of our constitution. It Is nothing more than weighing the 
merits of each case, all circumstances considered, in the scale of wisdom and 
sound policy, against the rigour of the law. Forstefs Crwm law, pp. S64, 184. 

* Shaksp. Rom. and Jui. 

t Thoughts, &c. p. n. 

t Thoughts, &c. p. 68, 1st. edit. 7f , Sd. edit. 
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ation, that '^ they save felons only because they are condemned."* 
Yet I will not hesitate to assert^ that whenever those judges have 
reprieved men convicted of felonies, in which no violence or out- 
rage has been offered to any one, in order that all the circum- 
stances of those poor wretches' cases might be laid before the 
crown, far from deserving censure, they have done nothing but 
what became them as men, and what as magbtrates they were 
fully authorized to do by the letter and the spirit of the law and 
the constitution, (aj 



LETTER FROM DR, BENJAMIN FRANK- 
LIN TO BENJAMIN VAUGHAN, ESQ. 
ON THE CRIMINAL LAWS, AND THE 
PRACTICE OF PRIVATEERING. 



My Dear Friend, March 14, 1785. 

Among the pamphlets you lately sent me, was one entitled, 
'* Thmights on Executive Justice.^ In return for that, I send 
you a French one on the same subject, entitled, '' Observations 
concemant P Execution de F Article 2. de la declaration sur le 
vol.'* They are both addressed to the judges, but written, as 
you will see, in a very different spirit. The English author is for 
hanging ail thieves ; the Frenchman is for proportioning punish* 
ments to offences. 

If we really believe, as we profess to believe, that the law of 



* TboQghts, p. 51, 1st. edit. 54, 2d. edit. 

(tij Page 136» 
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jlioses is the law of God, and the dictates of divine wisdom itA^ 
nitely superior to human ; on what principles do we ordain death 
as the punishment of an offence, M^hich^ according to that laW; 
was only to be^unished by a restitution of fourfold f To put a 
man to death for a crime which does not deserve deaths is it tiot 
murder? And as the French writer says^ ** Doit'-an punir wH 
dkUt contre la socUtepar un crime centre la nature f 

Superfluous' property is the creature of society. Simple sihd 
mild laws were sufficient to guard the property which was merely 
necessary. The sav^e's bow^ bis hatchet, and his coat of skins, 
were sufficiently secured, without law, by the fear of personal re- 
^sentment and retaliation. When by virtue of the first laws, part 
of the society accumulated wealth and grew powerful, they 
enacted others more severe, and would protect their property at 
the expense of humanity. This was abusing their power, and 
commencing a tyranny. If a savage, before he entered into so- 
ciety, had been told, '' Your neighbour by this means may be- 
come owner of an hundred deer ; but if your brother, or your 
iBon, or yourself, having no deer of your own, and being hungry, 
should kill one, an infamous death would be the consequence ;'' 
he would probably have preferred his liberty and his common 
right of killing any deer, to all the advantages of society that might 
be proposed to him. 

That it is better an hundred guilty persons escape, than that 
one innocent person should suffer, is a maxim that has been long 
and generally approved, and never, that I know of, controverted » 
Even the sanguinary author of the *^ Thoughts, &c." agrees to 
it, observing, ^^ that the very thought of injured innocence, and 
much more that of suffering innocence, must awaken all our ten- 
derest and most compassionate feelings, and, at the same time, raise 
our highest indignation against the instruments of it But,'' he 
adds, ^' there is no danger of either from a strict adherence to 
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llie laws.'' Really \ Is it then impossible to make an unjust law \ 
And if the law itself be unjust^ may it not be the very ^' instru* 
ment" which ought ** to raise the author's and every body's 
highest indignation." I see^ in the last new8*papers from London^ 
that a woman is capitally convicted at the Old Bailey^ for pri- 
vately stealing out of a shop some gauze, value fourteen shillings 
and three-pence, and the punishment of an human creature for 
this offence is by death on a gibbet ! Might not that woman, by 
her own labour and industry, have made the reparation ordained 
by God in paying fourfold ? Is not all punishment, inflicted beyond 
the merit of the offence, so much punishment of innocence ? lit 
this light how vast is the annual quantity, of not only injured but 
suffering innocence, in almost all the civilized states of Europe ! 

But it seems to have been thought that this kind of innocence 
may be punished by way of preventing crimes. I have read in- 
deed, of a cruel Turk in Barbary, who, whenever he bought a 
new Christian slave, ordered him immediately to be hung up by 
the heels, and to receive an hundred blows of a cudgel on the 
soles of his feet, that the severe sense of the punishment, and fear 
of incurring it thereafter, might prevent the faults that should 
merit it. Our author himself would hardly approve entirely of 
this Turk's conduct in the government of slaves, and yet he dp* 
pears to recommend something like it for the government ot 
Englbh subjects. 

He applauds the reply of judge Burnet to the convicted horse- 
stealer, who being asked what he had to say, why judgment of 
death should not be passed against himi and answering, that it 
was hard to hang a man. for only steaUng a horse, was told by Ae 
judge, '^ man, thou art not to be hanged Only for stealing a horse^^ 
but that horses may not be stolen.' 



n 



But the man's answer, if candidly examined, will; I imagiRe, 
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appear reasonable, as being founded upon the eternal principles of 
justice and equity, that punishments should be proportioned to 
offences, and the judge's reply brutal and unreasonable, though 
the writer '' wishes ail judges to carry it with them whenever 
they go the circuits^ and to bear it in their minds, as containing a 
wise reason for all the penal statutes which they are called upon 
to put in execution." 



'' It at once illustrates (says he) the true grounds and reasons of 
all capital punishments whatsoever, namely, that every man's 
property, as well as his life, may be held sacred and inviolate.'' 

Is there then no difference in value between property and life i 
If I think it right that the crime of murder be punished with 
death, not only as an equal punishment of the crime, but to pre- 
vent other murders, does it follow that I must approve of inflict- 
ing the same punishment for a little invasion of my property by 
theft ? If 1 am not myself so barbarous, so bloody-minded and 
revengeful, as to kill a fellow creature for stealing from me four- 
teen shillings and three-pence, how can I approve of a law that 
does it i 

.Montesquieu, who was himself a judge, endeavours to impress 
other maxims. He must have known how humane judges feel 
on such occasions, and what the effects of those feelings are : and 
so far from thinking that severe and excessive punishments pre- 
vent crimes, he asserts, as quoted by our French writer, that 

** Uatrociti des loix en empicke VexectdionJ^ 

*' Lorsque la peine est sam mesure, on est souvent oblige de 
lui priferer Vimpunite" 

^' La came de torn les reldchemens vient de Vimpunitc de^ 
crimesp et non de la moderation des peinesJ* 
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It is said, by those who know Earope generally, that there are 
more thefts committed and punished annually in England^ than in 
dl other nations put together. If this be so, there must be a 
cause or causes for such great depravity in the common people. 

I am, &c. 

Benjamin Franklin. 
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Published in the Year 1760. 



I KSXT attended the SheriflTs ofBcers to the prison, iivhich had 
been formerly built for the purposes of war, and consisted of one 
large apartment, strongly grated, and paved with stone, common 
to both felons and debtors at certain hours in the four and twenty. 
Besides this, every prisoner had a separate cell, where he was 
locked in for the night. 

I expected, upon my entrance, to find nothing but lamenta- 
tions, and various sounds of -misery; but it was very different. 
TThe prisoners seemed all employed in one common design, that 
of forgetting thought in merriment or claCimour. I was apprised 
of the usual perquisite required upon these occasions, and imme- 
diately complied with the demand, though die little money I had 
was very near beii% all exhausted. Hiis was immediately sent 
away for liquor, and the whde prison was soon filled with riot, 
laughter, and profimeness. 
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'' How!" cried I to myself; " shall men so'vei^ wkked 
cheerful, and shall I be melancholy i I feel only the same con* 
finement with them, and I think I have more reason to Ve 
happy." 

With such reflections I laboured to become cheerful; but 
cheerfulness was never yet produced by effort, which is itself 
painful. As { was sitting, dierefore, in a comer of the gaol, in a 
pensive posture, one of my fellow prisoners came up, and sitting 
by me, entered into conversation, [t was my constant rule in life 
n^ver to avoid the conversation of any man who seemed to desire 
it : for if good, I might profit by his instructions ; if bad, he 
, might be assisted by mine. I found this to be a knowing man, 
of strong unlettered sense, but a thorough knowledge of the 
world, as it is called; or, more properly speaking, of human 
nature on the wrong side. He asked me if I had taken care to 
provide myself with a bed, which was a circumstance I had never 
once attended to. 

^' That's unfortunate," cried he, '^ as you are allowed nOtUog* 
but straw, and your apartment is very large and cold. Howev^,' 
you seem to be something of a gentleman, atid a^ I have becfn <in& 
myself in my time, part of my bed-clothes are heartily at yotstf 
service." I thanked him, professing my surprisee dt finding sMch. 
humanity in a gaol, in misfortunes. 

We were now prevented from further conversation by the arrival 
of the gaoler's servants, who came to calt over the prison^i^s' 
names, and lock up for the night. A fellow s[lso, with' a bundle, 
of straw for my bed, attended, who led me along a dark narrow 
passage, into a room paved like the common priiion, and in on^ 
cforner of this I spread my bed, and the clothes given me by my 
fellow prisoner ; which done^ my condtictor, who wast civil- 
enough, bade me a good night. After my mixA meditationsi wmI 
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lnYliig piiu$ed my Heavenly Corrector, I laid myself down, aod 
slept with the utmost tranquillity till morning. 

The oex/t moniing early, I was awakened by niy family, whom 
I found in tears at my bed-side. The gloomy appearance of 
every, thing about us, it seems, had daunted them. I gently re- 
buked t)^r sorrow, assuring them I had never slept with greater 
tranquillity. 

I walked down to the common prison, where I could enjoy 
more air and room. But I was not long there, when the exe- 
crations, lewdness, and brutality, that invaded me on every side, 
drove, ni^ back to my apartment again. Here I sat for some time 
Hindering upon the strange infatuation of wretches, who, finding 
all mankind ii| open arms against them, were labouring to make 
tbemselves a future and a tremendous enemy. 

Their insensibility excited my highest compassion, and blotted 
my own luieasiness from my mind. It even appeared a duty 
incumbent upon me to attempt to reclaim them. I resolved, . 
tfaerefQi;e, pQce more to return ; and in spite of their contempt, 
to give tkem my advice, and conquer them by perseverance. 
Going, therefore, among them again, I informed Mr. Jenkinson 
of my design ; at which he laughed heartily, but commum^ai^^ 
it to tl»e rest. The proposal was received with the ^rj»«<test good 
humour, as it promised to afford a new fund of entertainment ta 
persons who had now no other resource for mii^^ "*** what could 
be d^erived from ridicule or debauchery* '^^'^^ 

I therefore read then> a portion of ^ service, with a loud un- 
s|ffected ypice, and found my audi^e perfectly merry upon the 
OGca^i^a* liewd whispers, groans of contrition burlesqued, 
v^in(jng a^d qoi^hing, alternately excited laughter. However, 
I i^ontinite^ Mfith my natural solemnity to read on, sensible that 
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what I did, might amend some, but could itself receive no con- 
tamiDatiou from any. . 

After reading, I entered upon my exhortation, which was 
rather calculated at first to amuse them than to reprove. I pre- 
viously observed, that no other motive but their welfare could 
induce me to diis ; that I was their fellow prisoner, and now 
got nothing by preaching. I was sorry, I said, to hear them so 
very profane, because they got nothing by it, and might lose a 
great deal. 

When I had concluded, I received the compliments of my 
audience; some of whom came and shook me by the hand, 
swearing that I was a very honest fellow, and that they desired 
my farther acquaintance. I therefore promised to repeat my 
lecture next day,, and actually conceived some hopes of making a 
reformation here ; for it had ever been my opinion, that no man 
was past die hour of amendment, every heart lying open to the 
shafts of reproof, if the archer could but take a proper aim. 

The next morning I communicated to my wife and children 
Ae scheme I had planned of reforming the prisoners, which they 
received with universal disapprobation, alleging, the impossibi- 
li^ ^nd impropriety of it, adding, that my endeavour would no 
way contnwt^ to their amendment ; but might probably disgrace 
my calling. 

/' V 

'' Excusig-fiie, ' i«tumed I ; " these people, however fallen, 
are still men, and thai is a very good title to my affections. 
Good counsel rejected, returns to enrich the giver's bosom; and 
though the. instruction I communicate may not mend them, yet 
it will assuredly mend myself. If these wretches, my children, 
were princes, there would be thousands ready to offer their 
niinistry ; but, in my opinion, ihe heart that b buried m a dungeon^ 
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» as precioas as that seated upon a throne. Yes, my tfeasures, 
if I can mend them, I will : perhaps they will not all despise me. 
Perhaps I may catch up even one from the gulph, and that will 
be great gain ; for is there upon earth a gem so precious as the 
human soul ?" 

Thus saying, I left them, and descended to the common 
prison, where 1 found the prisoners very merry, expecting my 
arrival ; and each prepared with some gaol-trick to play upon the 
Doctor. However, I took no notice of all that this mischievous 
group of little beings could do ; but went on perfectly sensible, 
that what was ridiculous in my attempt, would exdte mirth only 
the first or second time, while what was serious would be per- 
manent. My design succeeded; and in less than six days, some 
were penitent, and all attentive. 

It was now that I applauded my perseverance and address, at 
thus giving sensibility to wretches divested of every moral feeling, 
and now began to think of doing them temporal services also, by 
rendering their situation somewhat more comfortable. Their 
time had hitherto been divided between famine and excess, 
tumdtuous riot and bitter repining. Their only employment 
was quarrelling among each other, playing at cribbage, and cut- 
tii^ tobacco-stoppers. From this last mode of idle industry I 
took the hint of setting such as chose to work, at cutting pegs for 
tobacconists and shoemakers, the proper wood being bought by 
a general subscription, and when manufactured, sold by my ap- 
pdintment : so that each earned something every xlay : a trifle 
indeed, but sufficient to maintain him. / * 

y r 

I did not stop here, but instituted fines for the punishment 
of immorality, and rewards for peculiar industiy. Thus, in 
less than a fortnight, I had formed them into something social 
Md humane, uid had the pleasure of regardiRS myself as a Iq^is-. 
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lalor> who had brought men from their natke ferocity into ftiend-^! 
ab^ and obedience. 

And it' were highly to be wished that iegialative power would' 
thus direct the law^ rather to reformation than severity ; that it 
would seem convinced that the work of eradicating crimes is not 
hf making punishments familiar, but formidable. Then, instead 
of our prasent prisons, which find, or make men guilty; which 
endose wretches, for the commission of oi^ crime, and return: 
them, if returned alive, &tedfor.the perpetration of. thousands ;. 
it were to be wished we bad, as in other parts of Europe, places, 
of p^itence and solitude, where the accused might be attended 
by such as could give them repentance, if guilty, or new motivea 
of virtue, if innocent. And this, but, not the increasing punishrr 
ments, is the way to mend a state : nor. csua I avoid, even 
questioning the validity of that right which social combinations 
baive aastttned, of capitally punislung offences of a. digbt natiu-e. 
la cases of oiurder their right is obvious, as it is the duty of us 
all, from the law of oelf-defenc^ to cut off that man who baa 
shews a disregard foi; the life of another : against such, all nature, 
rises in arms : but it is not aa against him who steals my proper- 
ty. Ni^tai4 law gives me no right to take away bis life, as by 
thai^ the horse he steals is as much his property as mine. If 
tbea I have any right, it must be/rom a compact made between^ 
Ufl| that he who deprives the other of his horae shall die. But 
this is a false coflipact ; becausip no man has a r^ht to bart^ his 
}ife, na more than take it away, as it is not his own. And be^> 
jrides, die compact is inadequate, and would be set aside even 
in a court of modem equit)r, as there is a great penalty, for a. 
trifling coUTvenience ; since it is far better that two men should 
li^e, tfiaii^^ne man db^uld ride. But a compact that is fa}se 
between two men, is equi^ so between « hundred, and a him* 
drad thousand ; for as ten mSUons of circles can never make a. 
squpra, so diie unite4 voice of nqoriad^ cannot lend the smallest 
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foundatiop to faladiood. It is thus that reason -speaks^ and ion 
tutored nature says the same things Savages, that are diiectedr 
by natural law alone, aife very tender of the lives of each other ; 
tbey seldom shed blood but to retaliate former cruelty* 

Our Saxon aoieeslbrs, fierce as they were in war, had but fewf 
executions in times of peace; and in tdl commencing govemmeat» 
that have the print of nature still s^ong upon them, scarce any^ 
crime is hcJd capital. 

It is among the citizens of a refined community, that penal* 
laws, which are in the hands of the rich, are laid upon the poor, 
Government, while it grows older, seems to acquire the morose* 
ness of age : and, as if our property were become dearer in pro- 
portion as it increased ; as if the more enormous our wealth, 
the more extensive our fears ; all our possesnons are pated'up 
with new edicts every day, and hung round with gibbets to scarev 
every invader. 

I cannot teH whedier it is from the number of our penal lafWsy 
or the licendottsness^ of our people, that this country should shew^ 
more convicts^ in a year than half the dominion^ of Etfur<>pe 
united. Perhaps it is owing to Jboth ; for Ihey nratually prodoee 
each other. When by indiscriminate penal laws, a nation bo* 
holds the same piunishment stffixed to dissimilar degrees of guilty 
from perceiving no ^tinction in the penalty, the people are hi- 
to lose all sense of distinction in the crime, and this distinction is 
the bulwark of all moraUty : thus the multitude of laws^oduccf 
new vices, and new vices call for iVesh restraints. 

It were to be wished then, ihat power, instead of contriving 
new laws to pwiish vice ; instead of drawing hard the cords o£ 
society till a convulsion come to burst diem ; instead of entting- 
away viretches as useless, before we have tried their utility ; in- 
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stead of converting correction into vengeance ; it were to he 
wished that we tried the restrictive arts of government^ and made 
law the protector, but not the tyrant of the people. We should 
then find, that creatures whose souls are held as dross, only 
wanted the hand of a refiner ; we should then find the wretches, 
now stuck up for long tortures, lest luxury should feel a momen^' 
tary pang, might, if properly treated, serve to sinew the state in 
times of danger ; that as their faces are like ours, their hearts are 
80 too ; that few minds are so base, as that perseverance cannot 
amend ; that a man may see his last crime without dying for it ; 
and that very little blood will serve to cement our security* 



Published about the Year 1750.* 

Ask an Englishman, What nation in the world enjoys most 
freedom? and he immediately answers, his. own. Ask him in 
what that freedom principally consists, and he is instantly silent. 
This happy pre-eminence does not arise from the people's en- 
joying a larger share in legislation than elsewhere ; for^ in this 
particular, several states in Europe excel them : nor does it arise 
from a greater exemption from taxes, for few countries pay 
more; it does not proceed from their being restrained by fewer 
laws, for no people are burdened with so many ; nor does it 
particularly consist in the security of their property, for property 
18 pretty well secured in every polite state of Europe. 

How then are the English more free (for more free they cer- 
tainly are) than the people of any other country, or under any 
other form of government whatever ? Their freedom consists in 
their enjoying all the advanti^es of democracy, with this superior 
preroptive, borrowed from monarchy, that ^' the severity of 



* The Cituen of Ibe WorM, Chap. 50. 
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their laws may be relaxed without endangering the consti- 
tution." 

In a monarchical state, in which the constitution is strongest, 
the laws may be relaxed without danger ; for though the people 
should be unanimous in the breach of any one in particular, yet 
still there is an effective power superior to the people, capable of 
enforcing obedience, whenever it may be proper to inculcate 
the law, either towards the support or welfare of the com* 
munity. 

But in all those governments where laws derive their sanction 
from the people alone, transgressions cannot be overlooked 
without bringing the constitution into danger. They who trans- 
gress the law, in such a case, are those who prescribe it; by 
which means it loses not only its influence, but its sanction. In 
every republic the laws must be strong, because the constitution 
is feeble ; they must resemble an Asiatic husband, who is justly 
jealous because he knows himself impotent. Thus, in Holland, 
Switzerland, and Genoa, new. laws are not frequently enacted, 
but the old ones are observed with unremitting severity. In such 
republics, therefore, the people are slaves to laws of their own 
making, little less than mixed monarchies, where they are slaves 
to the will of one, subject to frailties like themselves. 

In England, from a variety of happy accidents, their constitur 
tion is just strong enough, or^ if you will, monarchical enough, to 
permit a relaxation of the severity of laws, and yet those laws still 
to remain sufficiently strong to' govern the people. This is the 
most perfect state of civil liberty of which we can form an idea ; 
here we see a greater number of laws than in any other country, 
while the people, at the same time, obey only such as are imme- 
diately conducive to the interests of society. Several are unno- 
ticed> many unknown; some kept to be revived and enforced 
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upon proper occasions ; others left to grow obsolete, even withi* 
out the necessity of abrogation. 

Scarcely an Englishman who does not, aknost every day of his 
life, offend with impunity against some express law, and for 
which, in a certain conjuncture of circumstances, he would not 
receive punisboient. Gaming-houses, preaching at prohibited 
places, assembled crouds, nocturnal amusements, public shows, 
und an hundred other instances, are forbid and frequented. 
Hiese prohibitions are useful ; though it be prudent in their ma- 
gistrates, and happy for their people, that they are not enforced, 
and none but the venal or mercenary attempt to enforce them. 

He law, in this case, like an indulgent parent, still keeps the 
tod, though the child is seldom corrected. Were those pardon* 
ed offences to rise into enormity, were they likely to obstruct the 
hapinness of society, or endai^er the state, it is then that justice 
would resume her terrors, and punish those faults she had so 
often overlooked With indulgence. It is to this ductility of the 
laws that an Englishman owes the freedom he enjoys, superior 
to others in a more popular government : every step, therefore, 
the constitution takes towards a democratic form, every diminution 
of the legal authority, is, in foct, a diminution of the subject^s 
freedom : but every attempt to render the government more popu- 
lar, not only impairs natural tiberty, but even will at last dissolve 
the political constitution. 



TABLEAU VJE PABIS. 



SENTENCE OF PEATH. 

What boding voice is that, which with its harsh clamors fills 
die jitreets «nd die suburbs^ £;>rce8 its way to the very (ops of the' 
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housed^ and anriounces that a human beings in the fall Tigor of 
3^outh^ is going to be massacred in cold blood^^ by another human 
beings in the name of society ? It is that of one hurrying along, 
and in discordant tones crying for sale the sentence still wet from 
the press. Purchasers gather round him, anxious to learn the 
nahie and crime of the delinquent, both of which, however, are 
quickly forgotten. A sudden and^ unexpected conviction has ap- 
palled the public mind. The populace hasten from- their trades 
and their shops, and throng to the scaffold, to observe how the 
sufferer will go through the great scene of dying in public, in the 
midst of torments. 

The philosopher in his quret retreat, shudders, as he hears the 
sentence cried, and sitting down again to his desk, with a heaving 
heart, and melting eye, discusses the subject of penal laws, and 
the necessity of capital punbhments — inquiring at the same time, 
whether government or laws are themselves totally free, under 
this head, from all grounds of self-reproach ; and while he, in his 
solitary apartment, is thus pleading the cause of humanity, an A 
anticipating in ima^nation the prize of Berne, the executioner is 
wielding his iron bar, crushes his wretched victim, witii eleven 
successive blows, doubles him upon a wheel, not (as ordained in 
the sentence) with his face turned towards heaven, but horribly 
hanging downward : his shattered bones pierce through the flesh ; 
his ^if, stiffened by anguish, drops bloody sweat: throughout 
his protracted agony, the poor sufferer alternately begs for water, 
and death. Tlie crowd, with their eyes fixed on the dial-plate of 
the Hotel-de-Ville, count the strokes of ^the clock, shudder in 
dismay at the dreadful spectacle, and are silent. 

But the next morning, the scaffold is again erected for a fresh 
offender. The horrid exhibition of the preceding evening ha^ 
iuled lo prevent a repetition of offence. The throng re-assemble 
to a renewal of the iKene of blood ; the executieoer wadies 
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his crimsoned hands, and mingles with the mass of his fellow- 
citizens*. 



A COMMENTARY ON THE MARQUIS DE BEC 
CARIA'S WORK ON CRIMES AND PUNISH- 
MENT, ATTRIBUTED TO VOLTAIRE. 

Published about the Year 1770. 



On the Punishment of DeathI- 

It hath long since been observed, that a man after be is hanged 
b good for nothing, and that punishments invented for the good 
of society, ought to be useful to society. It is evident, that a 
score of stout robbers, condemned for life to some public work, 
would serve the state in their punishment, and that hanging them 
is a benefit to nobody but the executioner. Thieves> in England, 

• SENTENCE DE MORT. 

Quelle voix sinistre et rSientissante, emplistant lea rues et les carrefouTSf sefait en^ 
iendre JusqtCau sommet des maisons, et crie gu'tm homme plein de jeunesse va p^rir^ 
igwgi de sangfroid par un autre homme, au nom de la sociitSl U colporteur en cou" 
rant et hwlant vend la sentence encore humide; on Vachetepour savoir le nopi du 
coupable, st apprendre quel est son crime : onaldentdt ouhlU Vun et VavJtre; c*est 
une condamnation subite qui vient ipouvanter les esprits au moment oil Von ne 8*y 
attendoit pas. La populace quitte les atteliers et les boutiques, et s*attroupe auiour 
*de Vichqfaud pour examiner de quelle months le patient accompKra le grand acte de 
mourir en pubUcau milieu des tourmens, 

Le philosophef qui du fond de son asyU entend crier la sentence, gimit ; et se re* 
metiant d. son bureau, le cceur gonfii, Vceil attendri, il ^crit sur les loix p^ales, et sur 
ce qui nScessite le supplice ; il examine si le gouvemement, la loi, n^ont rien d se re- 
procher; et tundis quHl plaide la cause de FhumiinUi dans un cabinet solitaire, et 
qu*U senge H remporter leprix df Berne, le btmrrwu frappe unee uneUarge herre de 

t Chap. X. 
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are seldom puhisded with death, but are transported to the 
colonies. This is also practised in Russia, where not one criminal 
was executed during the whole reign of the autocratical Elizabeth. 
Catherine II. who hath succeeded her, with much more genius, 
follows her example : yet crimes are not multiplied by this hu- 
manity ; and it generally happens that the criminals sent to Siberia, 
in time become honest people. The same is observed in the 
£)nglish colonies. We are astonished at the change, and yet 
nothing can be more natural. The condemned are forced to con- 
tinual labour for a livelihood. The opportunities of vice are 
wanting. They marry and multiply. (QhWge nien to work, and 
you certainly make them honest. It is well known, that atrocious 
crimes are not committed in the country, unless when there is too 
much holiday, and consequently too much idleness, and conse- 
quently too much debauchery. 

The Romans never condemned a citizen to death, unless for 
crimes which concerned the safety of the state. These our mas- 
ters, our first legislators, were careful of the blood of their fellow 
citizens ; but we are extravagant with the blood of ours. 

The question hath been frequently debated, whether a judge 
ought to have the power to punish with death, when the punish- 
meut is undetermined by the law ? This question was solemnly 
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/tiTf i&nue le mcHkeuretLX whs onze c&vpSf le replU sur une roue, non Id face ften 
U cielf comme k dit Varrit, nuds horriblemeut pewkaUe; la o» brisks troieereewt Ja 
chak. Us eheveux lUriss^ par la doiUeur distUknt wne suewr mmglatUef U patieni 
dans ce long suppliee, demands tour d tour de reau et la mort, Lepeufie regards 
au cadran de P Hotel de Fi22e, et compie Us heures qui sonneni, U frenwt emutteme^ 
ce/nUmpU^ et se taxt, 

Mais U Undemain un autre eriminet fait rtiever Vichqfaudf et U sipeeloieU t^fireux 
de lA veUie n*a point empiM un nouveau fmfaU : la populace renent contempler U 
ffiime speetacU ; k iourreau hoe ses nuuiis sanglanteSf etvase em^mvdre dans laftuk 
deseiioffsns. 

N 
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agitated in the presence ofthe Emperor Henry VILwho decreed* 
that DO judge should have such a power. 

There are some criminal cases which are either so new^ so 
complicated^ and so unaccountable, as to have escaped the pro- 
vision of the laws, and which therefore^ in some countries, are 
left to the discretion of the juc^e. But for one case in which the 
laws permit the death of a criminal whom they have not con^ 
demned, there are a thousand, wherein humanity should save 
whom the laws have condemned to suffer* 

The sword of justice is in our hands, but we ought rather to 
blunt than to sharpen its edge. It remains withiuMts sheath ia 
the presence of kings, to inform us that it ought seldom to be 
drawn. 

There have been some judges who were passionately fond of 
spilling human blood ; such was Jefferies in England, and such 
in France was the man whom they called Coupe-tite. Nature 
never intended such men for magistrates^ but for executioners* 



On Domestic THEFxf. 

In countries where a trifling domestic theft, or breach of trust, is 
punished with death, is not the disproportioned punislmient dan- 
gerous to society? Is it not even an encouragement to larceny f 
If in this case a master prosecutes his servant, and the unhappy 
wretch suffer death, the whole neighbourhood holds the master 
in abhorrence : they perceive that the law is contrary to nature, 
and consequently that it is a bad law. ' 



* BodiQ de Republica, lib. 3. c. 5. t Chap. IS^ 
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What is the fjesult? Masters, to avoid opprobrium, content 
themselves with discharging the thief, who afterwards steals from 
another, and gradually becomes familiar with dishonesty. The 
pmiishment being the same for a small theft as for a greater^ he 
will naturally steal as much as he can, and at last will not scruple 
to turn assassin, to prevent detection. 

If, OH the contrary, the punishment be proportioned to the 
crime ; if those who are guilty of a breach of trust be condemned 
to labour for the public, the master will not hesitate to bring the 
offender to justice, and the crime will be less frequent ; so true 
it is, that rigorous laws are often productive of crimes. 



PRINCIPLES OF PENAL LAW. 

Published abouj the Year 1775. 



The prevention of crimes should be the great object of the law- 
giver ; whose duty it is, to have a severe eye upon the offence, 
but a merciful inclination towards the offender. It is from an 
abuse of language^^^ that we apply the word " Punishment" to 
human institutions : vengeance beloi^eth not to man. Criminals, 
said Plato"*, are punished, not because they have offended ; for 
what is done can never be undone: but that for the future the 
criminals themselves, and such as see their punishment, may take 
warding, and learn to shun the allurements of vice. '' f Meti 
Suffeti, inquit TuUus, si ipse diacere posses foed^ra ac £dem 



• De Legibus, p. 977. t Liv» ^wt. l.i. c. 28. 
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servarei vivo tibi ea di8ci|diDa a me adhibitaettet: ounci quoniam 
tutim insanabile ingenium est, Tu tuo tuppUcio doce humanum 
genus ea sancta credere, qua a te violata sunt J* It is the end 
tben of penal laws to deter^ not to^punish. 

When the r%hts of human nature are not respected, those of 
the citizen are gradually disregarded. Those aeras are in history 
found fatal to liberty^ in which crdfel punishments predominate. 
Lenity should be the guardian of moderate governments : severe 
penalties, the instruments of despotism, may give a sudden check 
to temporary evils ; but they have a tendency to extend them- 
selves to every class of crimes, and their frequency hardens the 
sentiment of the people. Une lot rigoureuse produit des crimes. 
The excess of the penalty flatters t6e imagination with the hope 
of impunity^ and thus becomes an advocate with the offender for 
the perpetrating of the offence. 

The convicts, who have stolen* cloth from the tenters, fus- 
tianf from the bleaching ground, or a lamb from their landlord's 
pasture, knew the law to have assigned death, without the benefit 
of clergy, to each of their offences : but, in the depth of igno- 
rance and profligacy, mere instinct informed them, that common 
humanity would recoil at the idea, and they relied for their secu- 
rity on the ingenuity of mercy to evade the law. 

Legislators should then remember, that the acerbity of justice 
deadens its execution ; and that the increase of human corrup- 
tions proceeds, not from the moderation of punishments, but 
from the impunity of criminals. 

In the promulgation of every new offence, let the lawgiver 



* 22 Car. II. c. 25. $ 3. 

t 4. Geo. c. 16. and 18-Gto. IL c. 19^. 
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•xpo0^ himself to feel what wretches feel ; and let h m not seem 
to bear hardest on those crimes, which, in his elevated station, he 
ii least likely to commit. ^^ ^ Si les* supplices en usage dai» 
preique tout Torient fo^t horrear a Thumanite, c'est que le De- 
spote, qui les ordonne, se seot au dessus des ioix, D n'ea est pas 
ainsi dans les republiques ; les loix sont toujours douces, parce 
que celui qui les etablit, s^y soumet." If this reasoning be found- 
4sd in truth, it furnishes a mortifying inference, that men 8re4iatu* 
rally Iniel, when they can be so with safety. 

Penal laws are to check the arm of wickedness ; but not to 
wage war with the natural sentiments of the heart. 

Obsolete and useless statutes should be repealed ; for they de- 
bilitate the authority of such as still exist and are necessary. 
N^lect on this point is well compared by Lord Bacon to the 
cruelty of Mezentius, who left the livii^ tp perish is the arms of 
the dead. 

Persons carrying subjects out of the northern comitiesf^ or 
giving black mail for protection, jailers forcing prisoners (o be* 
come approvers^;, masons confederatiog to prevent tbe statutes of 
labourers^, purveyors in certain cases ||, though purveyance is 
abolished, are all capital offenders : and none shall bring pollardz 
and crockardz (which were fore%n coins of base metal) into the 
r^Im, on pain of forfeiture of life and goods^. The alterations 
in our government have rendered these particular provisions to- 
tally ineffective ; but there are other obsolete statutes, which 
exist, the possible itistmments of mischief in the hand of tyranny. 

Civil and criminal laws must accumulate, and become compli- 



• De TEsprit, t. u. p. 68. t 4S Eliz. c. 13. 

t 14 £d. iii. c, 10. $ 5 Hen. vi. c. i. 

I 38 Ed, i. Btat* 3. c* 1. ^ VTEd^L ex. Rot inlViiT. 
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cated, in propordon to the increased riches of fhe state^ and to 
the security given to the liberties, lives, honours, and properties 
of the people. Despotic states admit a simplicity of legislation, 
the forms .and principles of which, depend on the caprices of a 
weak and ignorant monarch, whose breast is the repository of 
precedents ; but it should be the primary object of free govern- 
ments, to have the outlines of their privileges, fixed and determi- 
nate. When the laws for this purpose are explicit, it is the duty 
of the judge strictly to conform to them; when they are 
otherwise, it is the immediate duty of the legislator to ascertain 
them. 

It is not therefore sufficient, that the decision of the fact be 
guarded from the influence of fear and affection : the adjudication 
of the law should be a certain consequence of that decision. 
But, when the penalty prescribed bears an evident and excessive 
disproportion to the offence, the humanity of the judges will be 
interested in the evasion of it, '^ et magis valebunt acumina iit^ 
geniorum, quant auctoritas legist* And this is a consideration, 
which, es^clusive of every motive of humanity, should induce the 
lawgiver carefully to discuss the different modes of punbhment, 
as applicable to the different degrees of moral and political guilt. 

It is impossible to read the histories of executive justice in dif-o 
ferent governments, without shuddering at the very idea of those 
miseries, which men, with unrelenting ingenuity, have devised for 
each other. In some countries it hath been usual to sew up cri^- 
minab in the warm skins of beasts, and in this condition to ex*» 
pose them to wild dogs; in others, their limbs are torn asunder 
by horses ; in others, recourse is had to crucifixions, burnings, 
boilings, flayings, famishiogs, impalements, and odier modes of 
destruction, equally shocking to decency and humanity. 

I i L. rr I ■!—  ~ -  - ■—   .— iPi     — Mi^i^.^^ — ^ _— ^ ^ ^ 

* BaCf 4e Angm. Sqei^t. 
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^ Mercifal heaven ! 
Thou rather with thy sharp and sulphnrons bolt 
'Split' dt the nnwedgcable and gnarled oak. 
Than the soft; myrtle : O bnt man, prond man, 
Brest in a little brief anthority, 
(Most ignorant of what he's most assured, 
His glassy essence) like an angry ape, 
IPkys such fantastic tricks before liigh heaven. 
As make the angels weep. 






*>■ 
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This imputation oF tyranny and cruelty hath at different periods 
been applicable to every government, of which we have any au- 
thentic history. Livy, in respect to his countrymen, hath en- 
deavoured to establish a different inference in bis account of the 
punishment of Metius Suffetius : Exinde, ^^ duabus admotis 
quadrigisy in currus eat^m distentus illigatur Metius ; deinde in 
diversum iter equi concitati, lacerum in utroque curru corpus^ 
qud inkaserant vinculis membra, portantes. Jlvertire omnes a 
tantd Jizditate spectaculi oculos. Primum, ultimumque illud 
supplicium apud Romanes exempli j>arummemoris legum huma- 
narumjuit; in aliisgloriari licet , nulli gentium n^itiores pla* 
cuisse p(tnas,^^'\ We know that national benevolence ought to be 
the concomitant of national liberty, and are therefore inclinable to 
give credit to this assertion ; but it will not be found in any de- 
gree reconcileable to the united testimony of many other histo- 
rians. The modes of capital punishment, used by the Romans, 
were at least as numerous, and as exceptionable, as those of other 
nations. The head of the malefactor was in some cases fastened 
within the furca, and in this attitude he was whipped to jdeathc|: ; 
and this was distinguished by the name x>i \ supplicium more 



* Meas. for Meas. t X. i. c. 28. 

X <?• C. Cdlifpda curatm'em munerum ac venatumum per continuoa dies ta conspectu 
JMO eatamia verheratum^ wmpiiuaocciditf quam offensua putrqfacti cerdni odore* 
f Sueton. in vitft Calig. c. %7. 

4 Codiciilos praripidt Neroy U^queHhoriemiisettatuJudtcatum, et quart itf 
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majorum.^ In other cases^ as in the execution of Antigonus, the 
\vhipping termi^ted in beheading *• Crucifixion, or the servile 
supplicium, was in use during many ceqturies, and first abrogated 
by Constantine ; the sentence also inflicted whipping, ^^ verbera 
intra hut extra pomarium, arbore infelid suspendito.'^-f The 
criminal was naked in the execution of these different punish- 
ments. Parricides j; were sewed up in a leathern sack, with an 
ape, a cock, a serpent, and a dog, and so cast into the sea* It 
was also usual to cover some offenders with a mantle daubed over 
with pitch, and then to set fire to it ; Cogita, inquit Seneca§, 
iUam tunicam alimentis igneis illatam et intextam. The Em- 
perors introduced a punishment called '' Serra-dissectio.** ^ 
Damnatio in gladiunif or sentence to the pu^ilic combats, and 
damnatio ad bestias^^ were also freijuent; and the latter ap; 
pears to have been very fatal to offenders : '^ praclara adilitas /" 

said Cicero, *^ unus Leo, ducenti Bestiarii'* 

... ^ 

« 

These cruelties were founded on the twelve tables of the De- 
cemvirs, and were contrary to the republican spp^. Accordingly, 
by the Porcian law, made in the 4o4th year of Rome, by Por- 
cius Lecca, the tribune, it was ordained, that w citizen should be 
put to death. This exemption was in the extreme of lenity, and 
erroneous in its foundation. Capital executions are in all states 
necessary. 

Nothing, however, but the evident result of absolute neces- 

puxHatvr more wu^orum: interrogacUque qtiale eatet id genus pcena, Et cum com' 
perisiel, nudi hominii cervicem iweri furc<By corjnu virgis ad necem cadi ; conierritus 
femm Jyguio adegit, — SaetOD. in vit& Neron. c. 49. 

• Dion. 1. xlix. f ^^' 1- "• & Val, Max. 1. i. c. 7. 

X Cujua iupplicio non debuit una parari « 

SimiMf nee serpens unus^ nee citleus unus, Juy. 1. viij. 
See also, Dit;. 48. ad. Leg. Pomp. & Cic. Orat. pro. Sext. iCoscio. 
§ £p. 14. Il Soeton. in vit& Calig. c. 37. 

5r pig- 48. 19. 11. s. 
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sity, can authorize the destruction of niankiiid by the hand of 
man. .^ '^ 

The infliction of death is not therefore to be considered, iq any 
instance, as a mode of punishment, but merely s^s our last melan- 
choly resource in the extermination of those from society, whose 
continuance among theif fellqwrcitizens is become inconjeisitent 
with the p\iblic ^ety. 

We may pronounce it then contrary both to sentiment and mo- 
rality, to aggravate capital executions by any circumstances of 
terror or paip beyond the sufferings inseparable from a violent 
death. 

I transcribe tbe following passage from the English state-trials. 
** Hugh Peters, being carried on a sledge to the scaffold, was 
m^de to sit thereon within the rails, to behold the execution of 
Mr. Copk. When Mr. Cook was cut down, and brought to b^ 
quartered. Col. Turner ordered tbe Sheriff's men to bring Mr. 
Peters near, that he might see it ; and bye and bye the hangman 
caime to him all besmeared in blood, and, rubbing his bloody 
hands together, he tauntingly asked, ' Come, how do yoi\ like 
this work, Mr. Peters? how do you like itf He replied, 

* 

^ friend, you do not well to trample on a dying man.' ""* 



* This is i)ot the only instance of UQjgenerons insults towards the republican 
sufferers, at the restoration. '' The regicides (says Bishop Burnet) had at that 
time b^n odious beyond expression, yet the odiousness qf the erime began to be 
^meh fiatUmi ^ thefrequ^tt egeciUions. And* there^re, wlien Sir Henry Vane 
was brought to the scafl^Id, let^t his words should leav^ impressions on tibA 
hearers to the disadvantage of the gpyemment, drummers were placed, nndctii; 
the scaffold, who, as soon as he began to address the people, upon a sign given, 
struck up with their drums. After being ihvk repeatedly interrupted, and even 
when he was taking leave of hb friends, he gave over, and died with so 
much composedness, that it was generally thought, that the government bad 
lost more than it had gaioed by his d^ati^.'' VoK i. p. 164^. 
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^^ J^wgivers should remember^ that they are, mediately, and in 
effect, the executioners of every fellow-citizen, who suffers death 
in consequence of any penal statute ; and there are certain conr- 
trasted points of view, in which it may be of use to them to con- 
sider criminals at the approach of death. 

'' * Master Barnardine, what hoa ! your friend the hang- 
man! you must be so good sir, to rise, and be put to death : 
pf*ay, Master Barnardine, awake, till you are executed, and 
sleep afterwards** 

The wretch, to whom this last summons is so ludicrously ad- 
dressed, is represented to us, '' as a man, that apprehends death 
no more dreadfully. but as a drunken dream; careless, reckless^ 
and fearless of what's past, present, or to come.'' 

The crimes of such a man may perhaps have made him unfit 
to live ; but he is certainly unfit to die. The safety of the com- 
munity, and the preservation of individuals, may call for his exe- 
cution; but the bosom of humanity will heave in agony at 
the idea; the eye of religion will turn with horror frgm the 
spectacle. 

Suppose the sufferer, on the conUary, to have been a valua- 
ble member of society, and to have erred only from some mo- 
mentary impulse of our imperfect nature; one, who in the 
ijscollection of reason hath found repentance ; who reigns with 
cheerfulness that life, which is become a forfeiture to the law, 
and looks up in confidence to heaven for that forgiveness which is 
not to be found on earth. The last foot-steps of such a man, are 
watered with the tears of his fellow-citizens : and we hear from 
the mouth of every spectator, 

* Shakespeare, Meas. for Meas, Act iv. Sc. 3. \ 
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*' Yes I do thiok, that yon might pardon him. 
And neither heaven, nor man grieve at the mercy.**, 

. I cannot dismiss this subject, without expressing a doubt rela- 
tive to the propriety of punishing with death a return from 
transportation; especially where the original offence was not 
capital. It certainly is not justified by necessity ; for it is easy, 
if requisite, to send the delinquent abroad again, without any 
considerable degree either of expense or trouble. Will it be 
said, that he deservedly suffers for the breach of a compact, 
which he is supposed to have mad^ ? In many instances the 
transportation is not in the nature of a conditional pardon, but 
directed by positive law* ; in no instance is such a compact re* 

concileable to the law of nature. 

-' 

* In support of this assertion, I shall cite some authorities ; preoiou^y obsetm 
pingy that, ^< exclusion from society is the proper punishment of those only, 
yfho are become objects of terror to their fellow-citizens in consequence of 
very heinous crimes, either not equivalent to the uUimum aupplicium, or of 
vrhich they have been convicted by disputable and unsatisfactory evidence.'' 

By 6 Geo. I. c. ^3. and 4 Geo. I. c. 11. any persons convicted of larceny 
either grand or petit, and entitled to clergy, may in the discretion of the court, 
be directed to be transported to America for seven years ; and if they return 
:Rrithin that time« it shall he felony without benefit of clergy^ 

By Stat, 10 Geo. II. c. 3$. the penalty of transportation for seven years is 
inflicted on the second offence of stealing deer in any uninclosed forest ; and 
Cor the first offence upon such as come to hunt there, armed with offensive 
weapons. 

By 26 Geo. II. c 19. Ml* persons convicted of assaulting any magistrate 
or officer, &c. in the salvage of any vessel or goods, are to be transported for 
seven years. 

Ibid/iCdS. $ 8. persons convicted ofsolemnizingaiatrimony without banns 
or licence, &c. shall be transported for 14 years. 

Also b^ 5 Geo. Ill, c. 14. persons stealing or taking fish in any water within 
a park, paddock, orchard, or yard, and the receivers, aiders, and abettors, 
shall be transported for seven years. 

I have not selected these as Uie mast exceptionable instances ; there art 
many others, in which transportation is inflicted upon offsnces by no means so 
heinous in their nature, as to require the extirpation of the criminal from the 
society of his fellow-citizens. 
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On the whole, is not such severity inconsistent with that 
leading principle, which forbids penal laws to attack the natural 
sentiments of the heart? ^^ Duri est non desiderare patriam. 
Can sunt par^tes, cart liberie propinqui, familiares, sed 
omnes omnium caritates patria una complexa est : pro qud qui$ 
bonus dubitet mortem oppetere^ . 

By Stat. 20 Geo. II. c. 46. it is made a felony, without 
benefit of clei^, for rebels under sentence of transportation to 
go into France or Spain ; and the same severity is extended to 
all the friends of such persons,, keeping or entertaining any cor- 
respondence with them by letters, messages, or otherwise. 

1p the wording of this clause, there is not any saving of even 
the most innocent interchanges of friendship. Shall then the 
lawgiver infringe all the lies and privileges of humanity ? Shall 
he point the sword of justice against the bosom of fide^g||f To 
such a lawgiver I would say, ** consult your own heart, and 
inflict not chastisement on actions, which a good mind canyiot 
disapprove f. 

I say nothing of bastinadoes, mutilations, and a variety of 
other Hiodes of corporal punishment, equally inconsistent with 
decency and humanity : such refinements of cruelty put the 
whole species, rather than the criminal, to disgrace. 

Artaxerxes moderated the severity of the laws of P^naia, by 
exacting*, that the mobility who debased themselves, instead of 
being lashed, which had been the practice, should be stripped, 
and the whippii^ be given tQ their vestments ; and that instead 
of having^ the hair plucked off, they should only be d^piiv^d pf 
their high*crowned tiarae. 



 ■^*' 
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The English constitutioii, ever ansioos to preserve the virtuous 
pride of the people, hath used this branch of the peoal code^ 
vvilh a reserve so scrupulous, that it may almost.be doubted, 
whether more atteniibn hath not been shewn to the protectiott of 
this principle, than to the preservation of life ; for corporal pains 
m^ht certainly with good effect be substituted, in some vCases, 
in the room of capital judgments. 

The Roman law permitted the murderer to i^main on the 
gibbet after execution, as a comfortable aebt to the friends and 
relations of the deceased** r 

Nec/wium/eciy neefugi^ t& mtAi dx&it 
Serwa: Habespretvam; kmnonureiiSf om^, 
Ncn Aomtfiem occidi: Non paaeet in cruce corto»f» 

Tie Mosaical law directed the body of die criminal to be 
buried on the day of his death, '^ that the land might not be 
defilfd.^' 

' It cannot with any propriety be said, that there is inhumatuty^ 
but it may be doubted whether there be wisdom, inlbe adoption 
which the laws of England have made on this \)oint, of tiie re- 
scripts of the Emperors, in preference to the command of Moses* 

We leave each other to rot, like scs^e-erows in the hedges j 
and our gibbets are crowded with human carcases. May;^vit 
not be doubted, whether a forced familiarity witb such objects 
can have any odier effect, than to blunt the sentiments, and ' 
destroy the benevolent prejudices of the people i 



-"- ■' ' " --^'-'-- \  ■[ 



* Ut €t eompeeiu deterreaniwr aUi, et SolaHo sU eognaH$ interempionm* 
ff. 48* 19, 2S. i 15«— A. D. 1741 » when the Eaglish regency made an order to 
hang tbe mnrdel^r of Mr. Penny in chaina, they inserted therda, ^f that it 
was on the petitoi of the retetioOf of the deoeased.*' 8U Tr» yoI. x. 39. 

t Herat. Epitt. 1. 1, ep. xri. 4S. t Peuteroa^ xxi. SS« 
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Even England, the seat of national liberty and benevolence, 
lecame the bloody scene of intolerance and persecution; the 
ministers of peace and Christianity were the active dispensers of 
death and desolation ; and the perpetrators of the most malig- 
nant murders were clad in the pure mantle of religion. 

The accomplished and sentimental Sir Thomas More caused 
Lutherans to be whipt, tortured, and burnt alive in his pre- 
sence*. Cranmer led Arians and Anabaptists to the stake. 
Bonner, Bishop of London, tore off the beard of a weaver, who 
refused to relinquish his tenets ; in^ another instance of the same 
kind, he scourged a man until bis arm ached with the exercise ; 
and held the hand of a third to the candle, to give him a spe- 
cimen of burning, till the sinews and veins shrunk and burst. 
Even Wriothesly, the chancellor of England, directed a young 
and beautiful woman to be stretched ,on the rack, for having 
differed with him on the real presei^ce ; with his own arm he 
tore her body almost asunder, and caused her afterwards to be 
committed to the flames. In fine, infants, born at the stake, 
were thrown into the fire with their parents, as partaking of 
the same heresy. 

. Human nature appears detestable under such representations ; 
which (as they are well described by a philosophical writer) 



*■ It seems almost necessary to prodace some instance ki support of tbis 
assertion ; and therefore I transcribe the following from Bishop Burnet, on 
whose historical fidelity we may rely as to all transactions except those of 
which he believed himself to have been an eye-witness,—** The clergy now 
resolved to make an example of one James Bainhara, a gentleman of the 
Temple : he was carried to the Lord Chancellor's house, where much pains 
were taken to persuade him to discover such as he knew in the Temple, who 
favoured the new opinions ; but fidr means not prevailing, More made him 
be whipped in his presence, and after that he sent him to the Tower, where 
he looked on and saw him put to the rack." Bainham was afterwards burnt. 
Hist, of the Reform, vol. i. p. 165. 
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sink men below infernal spirits in wickedness, and below beasts^ 
in folly. 

Henry the eighth, whose caprice was the bloody standard of 
the national faith^, ruled all sects by turns with a rod of iron : 
his scholastic subtlety was equal to his cruelty ; and we are told, 
that, in one instance, he found sufficient reasons for sending 
three papists, with three protestants, their companions, in the 
same procession to the stake. His daughter, Mary, with less 
ingenuity, possessed the same cancorous and implacable zeal ; 
and we accordingly learn, that in the space of three years, under 
the auspices of Bishop Gardiner, she committed two hundred 
and seventy-seven protestants to the flames. Human sacrifices 
were at this period more frequent in the metropolis of England, 
than they had ever been in either Carthage or Mexico ; and in 
all these instances, the future damnation of the heretic was be- 
lieved to be the inevitable consequence of his death. 

Ye revVend fathers. 
Whose beards the silver hand of time had touch'd. 
Whose learning and good letters peace had tutor'd, 
Whose white investments figured innocence, 
The dove and very blessed spirit of peace. 
Wherefore did ye so ill tranalate yourselves 
Out of the speech of peace, that bears «ach grace, 
Into the harsh and boisfrous tongoe of war. 
And civil massacre ? who shall believe 
But ye misus'd the reverence of your place 
Under the counterfeited zealof Godt, 
In deeds most damnable^? 

This frenzy had subsisted here for more than a century § ; I 

* It was made high-treason to believe this Prmce to have been married to 
Anne of Cleves. 

f Deorum numen prcetendUur sceUrUms, Li v. zxxix. c. 16. 

X Shakespear. 
f But it appears, fi'om Godfridus Cofoniensis, who vnrote A. IX 1234, to 
have prevailed much earlier ou the continent. ** Eodem die, quo quis acca< 
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/^^d the following account of the execution of Lord Cohham, 
A. D. 1418. 

'^ Than was he layd upon an hurdle^ a^ though he had been a 
moost heyriouse fraytoure to the crowne, and so drawne forth 
into Sainct Gyles Felde, wheere as they had set up a new paire 
of galoM'es. Than he was hung up in a chayne of yron and so 
consumed alyve in the fyre, and so he departed hence moost 
christen^jf. How the priestes that tyme fared and cursed, re- 
quiring the people not to pray for hym, but to judge hym damp- 
n^d in hell, for that he departed not in the obedience of the pope, 
it were too long to wryte. And thy was done in the yeare of our 
Lord. MCCCC and XVIII * 

I have given this detail of historical facts, merely as a subject 
of curious speculation. The banners of pious cruelty seem now 
to be for ever laid aside. Philosophy and benevolence are be- 
come the companions of religion. 

If stealing furniture, above the value of twelve-pence, from 
lodgings, require the punishment of death f ; the plundering of 
wrecks, aggravated as it is by the unfeeling neglect of that sacred 
respect which is due to the unfortunate, certainly b not entitled 
to mercy. But arguments from analogy, lead to bloody conse- 
quences in the framing of penal laws. By the code of the Visi-^ 
goths, he, who took the opportunity of fire or shipwreck to steal 
goods, was obliged to restore four-fold X. 

— — ».^~ n il I I I I .»— *1  III! Ill- I 1—.^—. I. Il.ll . 

•atns est, tea jaste, seu iojaste, nollitts appeUationis, nuUius defensionis refiigio 
proficicnte, damnatur, et flammis injicitur.*' This was fonnded on the follow- 
ing constitution of the Eaiperor Frederic : '' Damnati per ecclesiam judici 
fsecaUiri relinqnentnr, animadversione debits puniendi clericis a snis ordinibas 
primo degradatis." See also Matt. Paris, p. 429. and Hale's Hist. P. C. i. 383. 
* See the trial and examination of Sir John Oldcastle collected by John 

Bale. 

t 3akid4W.andM.c.9. ^ L. viL tit 3. $ 18. 
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The above mentioned act bath, made it a capital offence to put 
out fake lights, with intention to bring any ship into danger. The 
crime is undoubtedly heinous in its nature, and may be dreadful 
in. its consequences; but die punishment of death should be in- 
flicted rarely, and with great caution, upon the intention, where 
it is not followed by its effect. It was thought sufficient^ to 
punish the destroyer of stated searmarks with a penalty of lOOL 
or outlawry *. 

I shall only add, that, by the last act on this subject f, ^' the 
alteration of a farthing, with intention to make it pass for a 
sixpence, is highrtreason in .the offender^ his aiders, and 
4ibettors/' 

The idea, of what Bodin affectedly grails, the harmonious j>ro- 
portion of punishmen^, should never be forgotten in acts of 
penal legislation. It is merciless and absurd, to impute the same 
guilt, and ^ve the same chastisement, to the leader of a rebellion^ 
«nd the diminisher of a piece of money. 

. This extravagant idea seems to have existed in the common 
law of England; and probably derived its origin from the law of 
the Romans. ^^ Cvdendapecunia obnoxii Myestatis crimen ad- 
mittuni, et omni dilationeremot&Flammarum exustionibus man" 
ajpeitlur I «/' and again, ^^ Quicunque nummos aureospartim 
tinxerint, partim fnxerint, vel raserint, si quideni liberi sunt, 
ad bestias dari; siservi, summo supplicio affici debentJ' Such 
were the expressions of Theodosius and Justinian ; but no early 
authority ^can justify the oonsequences of their import, which will 
be best described in the words of an eloquent and humane 
modern writer. . '^ This confounds the distinction and proportion 

m '" ' m a   My— 1 ■! 1— .—  1 11 1 1 1  .,■■■.■■■ n . 1.  n n „ , , 

* 6 Eliz. c. 13. § 4. 
t 16 Geo. II. t Cod. ix. S4. 9 . 
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of offences^ and by affisdog die same ideas of guik upon llie man 
who coins a leaden groat, and him who assassinales his soveragn^^ 
takes off from that horror, which ought to attend the very men- 
tion of the crime of high-treason, and makes it iamiliar to die 
subject/' 

Having now, upon the principles of justice and necessity, 
examined the crime of high-treason, both as actually considered 
by the positive laws of different countries, and as it oi^ht to 
have been considered by those laws ; I shall endeavour to pursue 
the same method as to the degrees of punbhrnest, which have> 
been, and which ought to be, adapted to it* 

Here we have a melancholy instance, how much the recol- 
lection of humanity may be insensibly sttted in the warmth and 
resentments of self-love. The crime, being personally and im*; 
mediately agunst lawgivers and legislation, hath ei^i^ed the full 
exertion of ingenuity and power, to make its punisbment as im« 
moderate, and as compiicaled as possible* 

It would be a painful task to describe the executions of Sa- 
vaillac, and of Damiens; neither is it necessary to refer to the 
executive justice of for^gn nations. I shall confine myself ott 
this po'mt to the practice of England, which cannot be stated 
better^ than by an extract from the authoritative, and nenrous 
description of Sir Edward Ck>ke ; who, widi great profusion of 
learning, and a total want of common benevolence''^, enters into thft 
following discusnon in the presence and hearing of seven unhapj^ 
men, who were about to undergo this sentence, full of hornMrsf. 

* Those, ^0 are aaxtoos to apologize for Sir iX Coke, will «ay, tliat tbf 
crime, of which those men stood acciised, was perhaps the most horrid llM!| 
ever eutered into the heart of man \ this apology might have some weight, if his 
barangne had been rather a^er conviction, than htfore* 

t State Trials, vol. i. p. 335. 
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^ These traitora bave exceeded all otbers their predecessors 
10 mischief; yet his miyesly^ in his admirable clemency and mo- 
deration, will not invent any new tortures or torments for them ; 
but hath been graciously pleased to afford them as well an ordi- 
nary course of trial, as an ordinary punishment, much inferior 
to their offence. And surely worthy of observation is the treat- 
ment by law^ovided and aj^oiuted for high-treason* 

*^ For first, the traitor shall be drawn to the place of execu- 
tion, as not being worthy any more to tread upon Uie face of the 
earth, whereof be was made ; and with hb head declining down- 
wards, and as near the ground as may be, being thcHjght unfit to 
take the benefit of the common air« 

'' He diall next be haoged up by the neck between heaven 
and earth, as deemed unworthy of both, or either, as likewise 
that the eyes of men may behold, and their hearts contemn him. 
Then is he to be cut down alive, and to have his parts of gene- 
ration cut off, and burnt before his face, as being unworthily 
begotten, and unfit to leave any race after him. His inlayed 
parts shall be also taken out, and burnt ; for it was his hear^ 
which harboured such horrible treason. His head shall be cut 
off, which imagined the mischief; and lastly, his body shaU be 
quartered, and the quarters set up in some high and eminent 
place, to the view and detestation of men, and to become a prey 
for the fowls of the air. And thb is the reward due to traitors; 
for it is the physic of government, to let out corrupt blood.'' 

It hadi been affirmed, both with respect to nations and indi- 
viduals, that the sentiments of benevolence bear a genend pro- 
portion to the progress of science : but the name of Sir Edward 
Coke will not be cited in support of this observation. With 
/great acuteness and depth of learning, he retained through life, a 
hard^ unpitying nature ; that brutal insolence which is so often pro- 
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duced in narrow minds, by undeserved or unexpected prosperity^ 
itiarked ali his actions. His learning, indeed, was not of that 
kind which we call litera humaniores ; but it would be an in- 
ference, highly injurious to the profession, to suppose, that the 
practice of law blunts the sensibility of the mind. 

As to the punishment inflicted by our law on high treason, 
which occasioned this digression; it appears formerly to have 
been a part of the judgment*, that the convict should be drawn 
upon a hurdle ; but an instance is recordedf , in which Shard, 
justice, ordered, that nothing should be brought, whereupon he 
should be drawn, ** mes que sans cley, ou autre chose a desouth 
luif soit tray de chivaux, hors de la sale, ou il avoit judgment, 
tanque a les fares, S^c" It was also a part of the ancient judg- 
ment!!;, " 9^^ '^ privies membres soient excises de son corps, et 
tomburis deins son vieu :*' but this was omitted by Lord Hard- 
mcke in the judgments passed upon the four Lords in the year 
1 746|| ; and in a former case had been thought unnecessary §. 
Still, however, the criminal must be ordered to be cut down 
alive. For upon a writ ^ of error, to reverse an attainder, in the 
8th of W. HL it was assigned for error, that the court had only 
directed, '^ quod interiora sua extra ventrem suum capiantur, et 
in ignem ponantur,'' omitting '* ipso tivente," or, '* in conr 
spectu ejus ;" and it was said by Lord Chief Justice Holt, that 
** though this omission be for the benefit of the party attainted, 
yet still it is error, for the judgment in all capital cases is stated 
and settled by the common law, which no court can alter!' 



* Stannford, 1. iii. c. 19. p. 182. It is remarkable, however, that before the 
time of Henry VII. there were hardly two judgments, of which the form was 
the same. See Carthew's Reports, p. 349. Walcof s case. 

t Ass. zxxiii. r. Hale's Hist. P. C. i. 38f. 

X Staimford, iii. 19. | State Trials, vol. 9. 

i Lord Raymond, p. i. 5f Walcofs case, 1% Mod, ^5, 96. 
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The attainder was. thereupon reversecl;^ and the reversal was af- 
firmed in parliament*. 

It is certain^ that the crime of high-treason is often of such a 
tendency, as to require the ultimum supplicium, or, in other 
words, the extirpation of the criminal. 

But when we are constrained to have recourse to that fatal ex- 
tremity, it should always be observed, that whatever exceeds 
simple death is mere cruelty. Every step beyond is a trace of 
ancient barbarity, tending only to distract th^ attention of the 
spectators, and to lessen the solemnity of the example. There 
is no such thing as vindictive justice ; the idea is shocking. 
Public utility* is the measure of human punishments ; and that 
utility is proportionate to the efficacy of the example. But 
whenever the horror of the crime is lost in sympathy with the 
superfluous sufferings of the criminal, the example loses its effi* 
cacy, and the law its reverence, 

A nation, familiarized and reconciled to the execution of the 
English sentence in cases of high-treason, would probably consist 
of a pusillanimous and despicable people ; cruelty and cowardice 
are inseparable. 

I have expressed the more anxiety on this subject of burglary, 
because the selfish sensibilides of mankind may be too apt to 
excite an incautious indignation against the persons accused 
thereof; and because the lists of capital executions shew it in 
fact to be peculiarly fatal to Englishmen, 

If the existence of those who are convicted of this offence be 
really dangerous to the safety of society, it is certainly both jusH* 



* Mich, 11 W, III. Shower's Pari. Canes, p, t%7. 
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fiable and proper to punish them with death ; bnt this criterion 
of severity ought most strictly to be regarded. 

It cannot be too strongly inculcated^ that capital punishments^ 
when unnecessary, are inhuman, and immoral; an observation 
very applicable to the punishment, inflicted by our laws on the 
crimes, which I am next to mention. 

Private larceny from the person, of any money or goods above 
the value of twelve pence, is deprived of the benefit of clergy by 
the 8th Eliz. c. 4,* '^ that the fraternity or brotherhood of cut- 
purses and pickpockets'' (as they are described in the preamble) 
^^ may not continue to live idle by the secret spoil of good jmd 
true subjects." A public and well regulated work-house would 
have been a more proper remedy for this offence* ^' The pun- 
ishment of robbery, not accompanied by violence, should" (says 
Beccairia) '^ be pecuniary ; he, who endeavours to enrich himself 
by the property of others, should be deprived of part of his own. 
But this crime, alas ! is commonly the effect of misery and de- 
I spair ; the crime of that unhappy part of mankind, to whom the 
right <^ exclusive property hath left but a bare existence." It 
would be absurd then to extort pecuniary satisfaction from those^ 
who are already struggling in the extremity of want ; but there 
would be no absurdity in the infliction of temporary imprison- 
ments, with compulsion to labour ; a mode of punishment, which, 
by hidiicing a habit of industry, and by the effects of that habit^ 
would be equally beneficial to the criminal and the public. 

Larceny from the house, whether privily committed without 
violence, or openly in the day time, and therefore in neither case 
amounting to burglary, b, nevertheless, by the laws of England^ 



* The reason assigned by L. C. J. Kelyng for the framing of fliis statute, is 
not satisfiictory. SeeKel. p.70k 
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made capitally penal in almost every instance ; and diis by a mul-^ 
tiplicity of statutes, so complicated in their limitations, and so in* 
tiicate in their distinctions, that it would be painful, on many 
accounts, to attempt d» detail of them. It is a melancholy truth, 
but it may, without exaggeration, be asserted, that, exclusive of 
Aose who ace obliged by their profession to be conversant in the 
niceties of the law, there are not ten subjects in England, who 
have any clear perception of the several sainguinary restrictions, to 
whidi, on this point, they are made lii^Ie. 

A modem writer, whose book is peculiarly calculated for the 
general benefit of mankmd, hath, by a diligent collation of the 
statutes to which I allude, reduced this chaos to some degree of 
order. I shall transcribe from his account, that the benefit of 
clergy is now denied upon the following supposed aggravations 
of larceny* ; viz. '' in all larcenies above the value of twelve 
pence from a church, or from a dwellipg-house, or booth, any 
person being therein ; in all larcenies, to the value of five diillings, 
committed by breakhag the dweHing-house, though no person be 
therein; in all larcenies to the value of forty shillings from a 
dwelling-house, or its out-houses, without breaking in, and 
whether any person be therein or no ; and in all larcenies to the 
value of five-shillings, from any shop, warehouse, coach-house, or 
stable, whether the same be broken open or not, and whether any 
person be therein or no. In all these cases, whether happening 
by day or by night, the benefit of clergy is taken away from the 
offenders/' t 

These severities have> with great plausibility, been ascribed 



* Commentaries, B. iv, 220. . 
f Stat. 23 Hen. VIII. c. i. 35 Hen. VIII. c. S. 1 Edw. VI. c. 12. 5 and 6 
Uw. VI. €. 9. J9£lis. e. 15. Sand 4 W. and M. €• 9, 10 and 11 W. IIL c. 2S. 
12 Ann. c. 7. 
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* to the increasiDg opulence of the kiogdom ; and indeed there^emir 
sufficient reason to believe^ that sanguinary laws are the probable 
consequence of national prosperity. Sensibility sleeps in the lap 
of luxury ; and the legislator is contented to secure his own selfish 
enjoyments, by subjecting his fellow-citizens to the miseries of a 
dungeon, and the horrors of an ignominious death. Still, how- 
ever, he feels a tacit disapprobation of the laws, which he hath 
enacted ; and even, when injured, hesitates to bring the offender 
to justice. He knows, that the punishmient is disproportionate 
to the offence ; or, at least, if humanity be obliterated by interest, 
he foresees, that the punishment cannot be inflicted without raising 
the indignation of society against the accuser. The delinquent 
therefore is discharged without prosecution; he repeats the crime, 
under the expectation of repeated mercy ; he becomes gradually 
familiar with dishonesty; and, at length, falls a victim to that 
preposterous severity of the law, which hath so long been the 
subject of his mockery. It is a property inseparable from harsh 
laws, that they are neither reguliar, nor expeditious in their execu- 
tion; consequently, that they flatter the hope of impunity, and, 
equally injurious to the society and to Ae criminal, tend to the 
fetal multiplication both of crimes an(^of punishQients. 

« 
In fact, upon trials of larcenies so limited, it is commonly 
found to be the chief anxiety both of judges and of jurors, to 
reduce the crime below its real predicament, by reducing the 
conviction below the value affixed by. law. Such an anxiety is 
the natural consequence of laws, which, by an absurd distinction, 
make a trivial difference between two sums the criterion of a 
capital crime ; and enact, that a penny more or less shall be equi- 
valent to the life of a man. 

Forgery, which is defined to be the fraudulent making, or altera^ 
* ObiervatioDS od the andeat statates, p. 375. 
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tion, of a writing, with intent to prejudice the right of another, is 
also a crime against property. 

It appears to have been a species of the crimen falsi amoi^ 
the Romans; but it is rarely mentioned by them, orjn the laws 
of other ancient nations ; and the reason is obvious. 

The increase of modem riches, the invention of paper, the 
many complex securities and representations of property, the in- 
stitution of national funds, and rules of written evidence, have 
all contributed to render forgery a consideration of great extent 
and importance. The offender, by [5 Eliz. c. 14, is punished 
with forfeiture to the party aggrieved, of double costs and da- 
mages ; with standing in the pillory, and having both his ears cut 
off, and his nostrils slit and seared; with forfeiture to the crown 
of the profits of his lauds, and with perpetual imprisonment. I 
kceoe dted this statute, which extends only to certain foi^eries 
dierdin described, merely as proper to be repealed. At present, 
^' the imitation of stamps, in order to defraud the stamp office; 
the antedating of a deed of conveyance, in order to over-reach a 
former deed ; an alteration in the name and description of the 
premises conveyed, or in the sum of money secured by bond or 
ether deed, or in the limitations of an estate intended to pass ; all 
these acts, and others of die like nature, tending to establish a 
false and fraudulent title to property, whether in the name of a 
real or fictitious person, are forgeries* : and there is hardly a case 
of thb kind, possible to be conceived and described, which hath 
not, in the course of the present century, been made a capital 

' ■' ' I ■!■.■  <|i !■ I «i < I m  I . » I I II II I 11 — — I I ■■———. 

* It u also a felony, wiUiont benefit of clergy, to make a fiiUe entry in a 
marriage register ; to alter it when maile ; to forge or counterfeit such entry, 
or a marriage licence, or to aid and abet snch forgery; to utter the same as 
true, knowing it to be counterfeit ; or to destroy, or procure the destruction of 
any register-book of marriages, or any part of such registtr-book, with inteat 
to avoid any marriage. 36 Geo. II. c. 33. $ 16. 
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crime. The statutes for that purpose are innuimnible; for ex- 
clusive of many geueral provisious, . it is become usual, upon tbe 
issuing of new bills of credit, lottery-orders, army-debentures, 
&c. to add a special clause of forgery relative to the subject then 
in que^oo. Here, therefore, if any where, may be applied the 
observation, Pluit nnper populum laqueos legum accumulation^ 

Tliere is also a great variety of injuries against private pro- 
perty, which are in no degree fraudulent, but merely malicious ; 
under this head the crime of Arson, which* is capitally punished, 
is of the blackest dye, because destructive both of life and pro- 
perty. It hath, howevjO*, been thought expedient by the English 
kgislature, to extend^die same degree of severity to many mis- 
chi^ of very inferior criminality. Such are the offeuqes of per- 
sons destroying turnpike-gates upon roads, or posts, rails^ or 
other fence, or fences, belongbg to such turnpike-gates, or tbe 
sluices, flood-gates, or other works of lutvigable rivers, of persoiga 
cutting any hopbinds growing in a plantation <^ hops ; breaking 
down the head or mound of any fish-pond, whereby tbe fish are 
lost and destroyedf ; killing, maiming, or wounding anjf cattU; 
such also is die offence of wilfully and maliciously tearing, spofl- 
ing, cutting, burning, or defacing the garments or clothes of any 
person or persons, which is in like manner made a felony, tbot^ 
within the benefit of cleigylj;. If the legishUure had not givoi 
repeated and deliberate proofs of a diffiei*ent s&itiment, the pu- 
oidimeBt of death would jeem by no means a{q[dicable to deliii- 
quencies which are merely in the nature of civil trespasses. 

iX is felony without J^enefit of clei|Qr, to remain one month in 



't' De Aiigm. 8ci«nt. t Stat 9. Geo. I« c. 3S. 
% 6 Geo, I. c. 25. which is intitled ; '< An act for the further preventing 
f obbeiy, burgUiryy and other felonies^ and for the more effectual transportatioii 
of felons." The cUnue relative to clothes ft ip^/0imd in th(d last section. 
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the realm, being an Egyptian ; or to be found in the fellowship 
of Egyptians; and Sir M.Hale takes notice, that thirteen persons 
were executed for this offence in one assize at Bury. It is equally 
capital, if any person shall wilfully break any tools used in the 
woollen manufacture, not having the consent of the owner* ; or 
shall maliciously cut in pieces or destroy any manufacture of linen 
cloth or yam , either when exposed to bleach, or dry ^f* ; or a(hali 
wander, being a mariner, without the testimonial of justices j;, or 
shall knowingly receive, relieve, or maintain, priests or jesuits§ ; 
or shall, during the tbrm of transportation to the British colonies^ 
voluntarily go into any part of the French or Spanish dominions^; 
or shall be found in disguise in the act of passing, with prohi- 
bited or uncustomed goods ; or shall forcibly hinder, obstruct, 
assauk, oppose, or resist, any of the officers of the customs or 
excise, in the seizure of any such goods**. 

It would be easy to collect considerable additions to this 
dismal catalogue ; but the instances already given, form a suf- 
ficient foundation for the following remaric. 

Positive laws are those, which do not flow from the general 
obligations of morality and the general condition of human na- 
ture ; but have their reason and utility, in reference to the Umr 
porary advantage of that particular community for which they 
are enacted. Every law therefore, which comes under this 
description, ought to have a limited duration; and should not 
be suffered to remain a burthen upon the people, when the 
grievance, for which it was framed, hath ceased, and is forgotten. 

The accumulation of sanguinary laws b the worst dbtemper 

   — — ^^— -   ' '   — 

* 12 Geo. I. c. 34. f 4 Geo. III. c. S7. $ 16. 

X 39 Eliz. c. 13. $ 4* $27 Eliz. c. %. $ 4. 

f[ 30 Geo. II. c. 46. $ 1. «* ' 19 Geo. II. c. 34. 
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of a State. Let it not be supposed> that the extirpation of 
mankind is the chief object of legislation. Nous lisons de quelques 
empereurs de Maroc, qui uniquement, pour faire parade de 
leur addresse, enlevent d^un seul coup de sabre en se remettant 
en selle, la tite de leur ccuyer. 

When by Stat. Jac. I. it was made felony for any person 
infected with the plague, to go abroad or converse with comr 
pany ; it was impossible to object to a severity, which though 
fatal to individuals, was essential to the general safety of the 
people. But when in the 18th century it is made a capital 
crime to cut down a cherry-tree in an orchard ; the thinking part 
of mankind must listen to 3uch a law with irreverence and hor- 
ror : for they know that the evil to bej)revented, is by no means 
adequate to the violence of the preventive. 

Under this head it may be observed, that laws very severe in 
their nature, but originally not inconsistent with sound policy, 
are sometimes suffered to retain their force, long after their 
subject-matter hath ceased to be of any consequence to the 
interests of society. Such for instance is that statute*, under 
which it is at this day a capital offence to give corn, cattle, or 
other consideration, to the Scots, for protection. It would be 
easy to produce many other instances equally exceptionable. 
AnA this is the necessary consequence of having given an un- 
limited existence to laws made for the correction of present 
evils. In the promulgation of such laws it should be observed, 
that they are founded in the momentary exigences of society, 
and resembled that necessity, which in cases of extreme famine, 
obliges men to eat each other. They cease to eat men, in such 
cases, as soon as bread can be obtained*)*. 

* Stat. 43 Eliz. c. 13. 
t Se^ the French commentary on the M, Beccaria. 
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It is a political truth, that, when the laws are good, tipsewho 
deserve punishment, rarely escape the arm of Justice^ 

'< Cut- tamen hos l^a 
Eyasiue poteS, qnos diri conscia fac^* 
Mens habet attonitos, et surdo verbere caediti 
Occnltam quatiente animo tortore flagellom ? 
Pcena aatem vehemens, ac mnlto saevior iUis, 
Qnas aiit Caeditius gravis invenit, aat RhadamanthnSy 
Kocte dieqae saum gestare io pectore testemt.'* 

It cannot have escaped the notice of my readers, that the 
ideas, which in the course of this inquiry I have endeavoured to 
establish as principles of penal law, have not been stated as ab- 
stract propositions; but rather as argumentative inferences, in- 
terwoven with, and to be collected from observations on the 
penal systems of different Governments. My attention hath at 
the same time been most particularly turned to the English code 
of laws ; and many melancholy instances have concurred to shew 
that the reformation of that code is become an important and 
almost necessary work. I know, that many will conceive such 
a reformation to be impracticable; I know, that the minds 
of some will startle at the idea of innovations; I know, that 
others will shrink from the supposed difficulty. — ^Yet I am con- 
vinced, that the undertaking is neither impracticable, unsafe, nor 

difficultiji* 

* The same idea is finely expressed by our own poet, who seems to have 
possessed the singalar power of turning his genios to every traio of ideas, of 
which the mind of man can be capable : 

<' Tremble thou wretch 
That hast within thee nndivulged crimes, 
Unwhipt of Justice ; hide thee, thou bloody hand ; 
Thou perjufd and thou simnlar man of virtue, 
That art incestuous : Caitiff, to pieces shake. 
That nnder cQ^ertand convenient seeming 
Hast practised on man's life." 
' ^ Juv. Sat. xiii. ver.193. 
t The British constitution is the pride of ev^ry Briton: to secure, to fortify 
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IJnder thb conviction it hath been my object^ by frequent 
appeals to reason and benevolence, to engage those sensible and^ 
good mkids, which are ever ready to sympathize with him who 
pleads the cause of humanity. To excite the attention of that 
more numerous class of men, who are distracted by the cares, 
heated by the action, or dissipated by the pleasures of the 
world, may be wished, but is not to be expected ; though nothing 
is more certain than that the subject of these inquiries deserves 
the attention of every man amongst us. ^^ For no rank, no eleva- 
tion in life, no conduct how circumspect soever, ought to induce 
any reasonable man to conclude, that the penal system doth not, 
nor possibly can concern him *•'' A very slight reflection on the 
numberless unforeseen events which a <day may bring forth, will 
be sufficient to shew that we are all liable to the imputation of 
guilt; and consequently all interested, not only in the protection 
of innocence, but in the assignment to every particular offence, 
of the smallest punishment compatible with the safety of society. 



to perpetuate that excellent system of governmenty is th^ l^nsiBeBS of every 
Briton. It may be pardonable therefore in me to poinjt ont what I conceive 
to be the best method of accomplishing the reformation in question ; leaving 
the execution of that method, or the adoption of a better plan, to those who 
He ander the more immediate engagements both of interest and duty. 

The learned observer on the ancient statutes, was certainly weU fbmided in 
anggesting that a reformation of the English law can never be eflfectuaUy 
carried on, vrithout the assistance of able lawyers, not members of the 
legislature. With such assistance it might perhaps be easy to frame separate 
declaratory statutes relative to each class of crimes, comprehending all the 
descriptions and degrees of each crime, with their proportionate punishments* 
Every such declaratory statute should be attended by a supplemental bill, 
repealing aU prior provisions relative to the class of crimes, in that statute 
contained. It seems^ superfluous to point out the many collateral good effects 
which might arise from this method of seeking the end proposed. 

The repeal of particular statutes, without such preparatory caution will be 
found a mere palliative remedy ; which may tend indeed to awake the 
•ymptoms of the disease, but from which a radical cure cannot be expected. 

* Foster's Crown Law, Fref. p. 3. 
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It must ever happen, that many private members of the state 
will regard the imperfections of the laws with indifference, till 
they experience their effects. What in such men must be at-^ 
tributed to inability or neglect only, may in others, perhaps, 
deserve the appellation of a breach of trust. Be this as it may ; 
it highly concerns the safety of every individual, as well as the 
general morality and happiness of the people, that the innocent' 
be protected against unmerited severities, and that the giulty be 
Conducted with certainty, to punishments] proportionate to dieir 
crimes. 

Tliese ends can be attained only when the penal system is good. 
Under such a system they who aSesmi against the laws, and they 
only, have reason to fear ; whilst those happier members of so- 
ciety, who deserve security, enjoy it in the full perfection to 
which the rectitude of their conduct hath entitled them. 



KELYNGE'S REPORTS, 28. 



V ID. 9 — ^9} 4, 28. — One demands his clergy, and the cowt 
took the book and turned him to a verse, and he could not read 
well, but read one word in one place, and another word in, 
anodier 'place : and the judges asked the ordinary if he wouU 
have him; and he answered yea. The judges bid him consider,, 
and told him the court was judge of his reading, and if the court 
sboidd judge he did not read, the ordinary should be fined, and 
theprkoner ha«^ «,twiduta«^ lu. d<«»du« of hiai, «»d, 
he was hanged. 
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THE PARLIAMENTARY REGISTER, 

OR 

HISTORY OF THE PROCEEDINGS AND DEBATES 
OF THE HOUSE OF COMMONS, AT THE SIXTH 
SESSION OF THE SEVENTEENTH PARLIA- 
MENT— ro/. XLIF. 

liond. J. Dbbrett, l796.-^Page 988. 



Friday, Uth of March. 

iVlB« Jqddbell rose, to move for leave to bring in a bill for 
giving, for anatomization, the bodies of persons executed for 
burglaries and felonies. Mr. Buxton seconded the motion. 

Serjeant Adair said, he now rose to oppose the bill in the 
present stage, as he would in every subsequent one, should it be 
allowed to proceed any fardier ; and he hoped he would be able 
to shew, that it was essential to the dignity of parliament, and to 
the advantage of the public, not to encourage for a moment a 
measure from which so much evil would result. It had been an 
observation made by all versant with the criminal justice of this 
country, that the great defect of our criminal code consbted in 
confounding the gradations of crimes, removing the distmction 
of enormity, and the proportion of their punishment. He could 
not think of adding, as the proposed bill would do, to the severity 
of the punishment of death, in cases where the punishment of 
death ought not to be inflicted at all. In the various cases of 
burglary the same punishment was provided by the law. A rag- 
ged boy on the £l8t of December last, cutting a hole in a pane 
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of glass^ and drawing out a pair of garters to the value of twopence^ 
would be found guilty of burglary, and by the law punished with 
death. Was the peraon who took only a few shillings, without 
committing any violence, to be compared to the nocturnal, way- 
laying murderer f Were the obvious moral distinctions of these 
crimes to be confounded and held forth to the people, as meriting 
the same severity of punishment f He thought that the disdnc-* 
tion which the bill meant to extend to other crimes, should be 
reserved as the peculiar attendant of the punishment of murder, 
vnth regard to which it was wise to maintain a greater degree of 
horror and dread. The disgraceful multiplicity of crimes already 
punished with death, was no reason for affixing an additional 
mark of severity. He was not such an enthusiast for the promo- 
tion of the science of anatomy, as to advance it at such a price 
and by such means. The other object might be a good^one ; 
but he could not, to promote it, consent to break down that 
l)arrier which God and nature had established between murder 
and other crimes. This bill might contribute to increase murder, 
by removing one great motive to deter criminals from com- 
mitting it, when they committed the crime of robbery. Upon the 
whole, the proposed bill appeared so exceptionable, that he could 
not think the house would be disposed at all to entertain it. He 
had now only said a few words against it ; but, if necessary, he 
would afterwards state his objections at greater length* 

^e motion was rejected without a division. 
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EXECUTION 

OF 

ANN HURLE, 

(FBOlf OVB OF TB« KSWIFAPBEt.) 

INSERTED TO EXPLAIN THE EFFECT PRODUCED BY THK 
PUNISHMENT OF DEATH FOR DIFFERENT CRIMES. 



m 



/ 

Ann HuRLEy lately convicted of a forgery on the Bank. 
About ten minutes after eight o'clock, this unfortunate young 
woman, and Methusalah Spaldingf were conveyed in a cart, 
from the felon's door, at Newgate, to the place of execution. 
Ske was dressed in blacki appeared pale, and incapable of re* 
gardsng with attention the horrors of her situation ; her appear- 
ance on the whole was very interesting. When the halter was 
filed, she seemed inclined to speak, but her streqgth evidendy 
failed, and she was incapable. The other prisoner assumed an 
aspect, that excited the disgust of the populace; his hat re- 
mained on, and his behaviour was such as did not accord with 
the dreadful state in which be then stood. The Ordinary' of 
Newgate accompanied the prisoners, and was attended to with 
earnest devotion by Jinn Hurle, whose appearance, upon the 
whole, excited emotions of compassion among the spectators, 
who became at last so clamorous, that the sheriff, in a loud 
voice,^described to them the impropriety of their behaviour ; after 
which they were more silent. The caps having been pulled over 
the faces of the sufferers, the cart drew away.— -As it was going, 
she gave a scream, and for two or three m&iutes after she was 
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suspended, appeared to be in great agony, moving her hands op 
and down frequently. For eight days she had taken but little 
nourishment, and her feelings, while attending the condemned 
sermon, preached on Sunday, were so great, that she was se« 
Veral times deprived of sensadon, and supposed to be dead. 
Her father, mother, and other relations, were with her, during 
the gloomy hours of sadness that preceded her fete, the whole of 
whom she embraced for the last time. A petition was presented 
to his majesty in herbdialf; and an answer was returned, that 
she need not entertain hope of mercy, her crime bebg of that 
magnitude that admitted of no other alternative than the execu- 
tion of the law. After the bo<Ues had hung the usual time, 
they were taken down, placed in shells, and delivered to their 
ftiends* The gallpws, upon this occasion, was erected upon a 
new construction, at the upper end of the Old Bailey, near St 
Sepulchre's Church. It is in the form oif a triangle, and is to 
be used instead of the old drop. The numerous spectators com- 
miserated the sad fiite of jtnn Hurle; while that of Methu>' 
talah Spalding, executed at the same time for an unnatural 
crime, excited sentiments of a veiy diflferent description. 
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Published in the Year 1799- 



After having considered offences as dkeasss in the body 
politic, we are led by analogy to consider, as remedies, the 
modes of preventing and repairing them* 

p2 
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These remedies iniay be arranged under four beads : 

1. Preventive remedies, 

2. Suppressive remedies, 

3. Satisfactory remedies, 

4. Penal remedies, or punishments^ 



Extravagant Punishments. 

If the evil of the punishment exceed the evil of the offence, 
the legislator will have produced more suffering than he has pre^^ 
vented. He will have purchased the exemption from oiie evil, 
at the price of a greater evil. 

Place two tables before you : one representing the evil of the 
offence ; the other the evil of the punishment. 

The evils produced by a penal law are, 1st. The evil of co- 
ercion. It imposes a privation more or less painful according 
to the degree of pleasure which may be given by the thing pro- 
hibited. Sdiy. The sufferings occasioned by the punishment, 
when the offenders are punished. Sdly. The evil of apprehen* 
sion, suffered by him who has violated the law, or, who fears that 
he will be accused of having violated it. 4thly. Evil of false pro^ 
secutions : this inconvenience, attached to all penal laws, is par-t. 
ticularly attendant upon obscure laws, and offences of imaginary 
evil : a general antipathy produces an alarming disposition to 
prosecute and condemn upon suspicions or appearances. 5th]y. 
Derivative evil, suffered by the relations or friends of him who 
is exposed to the rigor of the law. 

Such is the table of evil, or of the expense, which ought 
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la be conaidered by the legislalcHr every time he enacts a punish- 
ment. 



Of the Proportion biptween Crimes and 

Punishments. 

Adsit 
RegvUipeecatU qwepentaa irrog^etaqwu ; 
iVie McuiUA digmunf korrUnU seetere JUigeVo* 

Hor. L. 1. Sat. 3. line 118* 

Montesquieu perceived the necessity of a proportion between 
crimes and punishments : Beccaria insisted upon its importance : 
they however^ have rather recommended than explained it. Let 
«8 endeavour to give the chief rules of this moral arithmetic. 

JFirst Rule. — Tttt the evil of the punishment exceed the ad* 
loantage of the offence. 

To prevent the offence, it is necessary that the repulsive modve 
should be stronger dian the attractive motive : more fear ought to 
be excited from the punishment, than desire from the crime. 

Second Bule. — The severity must be increased as the certainty 
is diminished. 

No person engages in crime, but from the hope of impunity : 
if the punishment consisted merely in depriving the offender of 
the spoil which he has gained, and this punishment were invari- 
ably inflicted, such crimes would no longer exist. 

The more the certainty can be increased^ the more the severity 
may bf diminiriifBd* 
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Punishment oi^ht to be inflicted soon after llie crime is com- 
mitted : the impression upon the mind is weakened by the dis« 
tance : and the distance of the punishment adds to its uncertainty, 
by giving new chances of escape. 

Third Rule. — If two offences happen to concur, the most in* 
jurious ought to be subjected to the greatest punishment. 

Two offences may be said to concur when a man has the power 
and the inclination to commit both. — A robber may content him- 
self with robbing; or he may begin by assassination, and end by 
robbing. The assassination ought to be punished with greater 
severity than the robbery. 

This rule would be perfect, if every portion of evil w^e zt^ 
tended by a correspondent portion of punishment. When iibp 
punishment for stealing ten pounds, is the same as for stealing 
twenty pounds, who would steal the smaller sum ; — An equal 
punishment for unequal offences is often a motive in favour of 
the greater offence. 

Fourth Rule.-«TAe greater the offence, the more severe may 
be the punishment adopted for the chance of its prevention* 

Punishment is a certain expense for the purchase of an un- 
certain advantage : to apply great punishments to small offences, is 
to pay extravagantly for the chance of exemption from a trifling evil. 

Fifth Rule. — The same punishment ought not, without er- 
cqftion, to be it^icted for the same offence, upon different dfe- 
Unquents : but circumstances which if^uence the sendbiUiy ougJu 
to be taken into consideration. 

The same nominal punishments, are not the saixiis real pumsh* 
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riMatf t nge, ^ex, nak, fortune, and many other circumstances, 
ought to modify the punishment for offences of the same nature* 

There is no necessity to weigh the proportion with mathe- 
matical precision, so as to render the laws subtle, complicated^ 
and oiMscure. Conciseness and simplicity are to be first con- 
sidered* Something of the proportion may be sacrificed to make 
the punbhment more awful, more adapted to excite a sentiment 
et aversion from vices which lead to crimes* 



Op the Choice op Punishments. 

A PUNISHMENT, to adapt itself to the rules of proportion 
which we have established, should have the following qualities* 

1* It might to be suscq^iMe of increase and diminution, so 
as. to conform itself to the variations in the degree of offences* 
The chronic punishments, such as imprisonment and banishment, 
eminendy possess thb quality. They are divisible into portions 
of different magnitude. It is the same vnth respect to pecu* 
maiy punishment. 

2* Um^rm.-— It is necessary that, a quantity bein^ given, k 
should be the same to different offenders guilty of the same of«» 
fence, so as to correspond with their different degrees of sensibi- 
lity. This requhres attention to be paid to age, to sex, to condi- 
tion, to fortune, to the habits of individuals, and to maiiy other 
circumstances ; otherwise the same nominal punishment, being 
too great for one, too small for another, may exceed or fall sboit 
of its object* A fine fixed by tiie law, can never be an uniform 
pumshment^ according to the difference of fortunes. Bamilimettl 






^ 
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may be attended with the same inconvenience : for one too fieverey- 
for another too mild. 

S. Commensurable.'^f a man have two offences in contem- 
plation^ the law ought to give him a motive to abstain from the 
greatest. He will have this motive, if be can qee that the 
greatest offence will draw down upon him the greatest punish- 
ment. It is necessary then that he should be able to compare 
these punishments with each other^ to measure their different 
degrees. 

There are two modes of attaining this object. 1st. By adding 
to a certain punishment another quantity of the same sort : for 
instance, to five years imprisonment for such an offence, two 
years more for such an aggravation. 2dly. By adding a 
punishment of a different kind; for instance, to five years 
imprisonment for such an offence, a public ignominy for such 
an aggravation. 

4. Analogous to the offence, the punishment will imprint itself 
on the memory, it will present itself more forcibly to the imagi- 
nation, if it have a resemblance, an analogy, a common charac- 
ter with the offence. The law of retaliation is admirable in 
this respect, ** eye for eye, tooth for tooth," &c. the most dull 
understanding is capable of connecting these ideas. But retalia- 
tion is rarely practicable, and, in many cases, it would be a 
punishment top expensive. 

* 

There are other modes of analogy. Search, for instance, for 
the motive in which the offence originated : you may generaUy 
encounter the ruling passion of the delinquent, and may, accord- 
ing to the proverbial expression, punish him in the offending part. 
The offences of avarice will be properly punished by pecuniary 
punishments, if admissible from the situation of the delinquent:— 
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offences of inscdeiice, by humiliation :— offences of laziiiess^ bj 
labour or compulsory inactivity*. 

5. Exemplary. — A real punishment^ which is not an apparent 
punishment, is lost to the public : the great art consists in aug- 
inenting the apparent punishment, without augmenting the real 
punishment. This is attained either by the choice of the 
punishments, or by the striking solemnities attendant upon 
their execution. 

* 

The Auto de FSz would have been one of the most tisefid 
inventions of jurisprudence, if ii^tead of being for acts of faith, 
they had been for acts of justice. What is a public eSecution f 
it is a solemn tragedy which the legislator presents to the assenir 
bled community ; a tragedy truly important, truly pathetic, by 
its sad reality, and by the grandeur of its object; the dress, the 
^ene, the decorations, cannot be too much studied, because 
^he principal effect depends upon them. * The tribunal, the 
ficaffold, the robes of the officers of justice, the garments of 
the culprits themselves, religious ceremonies, retinues of all sort;^ 
jBvery thing ought to bear a serious and mournful character. Why 
ishould not the executioners themselves be covered with a mourn* 
ing crape? it would augment the terror of th^ scene, and proteiot 

* >— I » .1.1.1 »  1.1 T.ii i .1^11 I I I I y I      -t  I I . . i I , 

* ]\f onteaqniea bas saffiered himself to be dazzled, wheD, from a single percept 
tioB of this quality in puuisbments, he thought that all arbitr^y ponishmeuf^ 
might be taken away. ^ It is the triumph of liberty ," he says, ^ when 
criminal laws derive each punishment from the particular nature of the crime: 
all that is arbitrary is at an end: the punishment does not depend upon tlie 
caprice of the legislator, but upon tbeiiature of jthe thing; and it is not map 
that commits violence upon man." L. xii. chap« 4. The same paiB;e contains 
a striking example of the errors into which he is led by this false idea : for 
offences agamst religion, he proposes religious punishments; that is to say, 
punishments which shall have no efiect; for to pnnish sacrilege, in an impious 
man by expulsion from the charch, is not to ppoisb him^ it is to take fsoia 
|dm a thing upon which Jha sets no value. . 
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these useful servants of the state from the uqost hatred of the 
people. If the illusion be undiscovered^ the \vhole might pass 
in efBgy. The reality of punishment is necessary only to support 
the appearance. 

6. EconomicaL — ^Ilie punishment ought to be economical; 
Aiat is, it ought to have only the degree of severity which is ab« 
Miltttely necessary for attaining its object. Every thing vrhich 
exceeds the necessity, is not only so much superfluous evil, but 
produces a multitude of inconveniences that defeat the ends of 
justice. 

Pecuniary punishments possess this quality in an eminent de* 
gree, because all the evil felt by him who pays, converts itself 
into advantage for him who receives. 

7. i{e0ti»i&/e.— -The punishment ought to be remissible^ It 
is requisite that the suffering should not be absolutely irreparable, 
iti cases in which it may happen to be discovered, that it was in** 
fficted without lawful cause. So long as proofs are susceptible 
of impmfection, so long as appearances may be deceitful, so long 
as men have no certain criterion for dbtinguishing truth from 
falsehood, one of the first securities which they reciprocally ow^ 
to each other, is not to admit, vrithout absolute necessity, punish- 
ments absolutely irreparable^ Have we not seen all the appear- 
ances of the crime heaped upon the head of the accused, wher^ 
innocence has been proved when it was too late to do more than 
lament over the errors of a presumptuous prec^itation^ Feeble 
and riiort sighted as we are, we jad^e as limiled beings, imd 
punish as if we were infallible. 

1% To these important qualities of punishment, three other 
qualities, of less extensive utility, my be added ; and which 
ought not to be neglected, if they can be attained vrithout iiijur^ 
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to the great object of example. It is one quality of pQaishmetit 
to be able to serve in reforming ihe delinquent ; I do not My 
only by the fear of a repetition of the punishn^nt, but by a change 
in his character and in his habits. We shall attain this end by 
discovering the motive which produced the crime, and by apply«- 
ing a puni^ment which tends to enfeeble this motive. A house 
of correction for this purpose should be separated for delJnquetiti 
of different classes; to that different modes of education may be 
adapted to their different moral states. 

2. To take away the power ef injuring, — This is an end 
which may be more easily attained than the correction of delin- 
quents. Mutilations, perpetual imprisonment, have this effect : 
but the spirit of this maxim leads to an excessive rigour iti 
punishment. To this may be traced the frequency of capital 
pubishment* 

If cases can be found in which die power of injuria can be 
destroyed only by taking away life, they are very extraordinary 
cases ; for instance, in civil wars, when the name of a chief, 86 
long as he lives, is sufficient to inflame die passions of a multi* 
tude : and even death, applied to actions of such a problematic^ 
nature, shoiild be considered rather as an act of hostility dian ilt 
a punishment. 

5. To furnish a recompence to the injured party ia anoihei 
useful quality in a punishment. This is a mode of producii^ 
two effects at the same time ; ta punish an offence, and to re* 
pair, it; to take away M the evil of the first order, and to tran* 
iquillize all die alarm. TUs b a characteristic advantage of pe- 
cuniary punishments. 

. I shall conclude this chapter widi a general observation of 
great importance. In the choice of punishments the legislator 
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i>ught carefully to avoid those which offend established pre^ 
judkes. If a decided aversion be formed in the mind of the 
people, against any kind of punishment, although it possess every 
other requisite quality, it ought not to be admitted into the penal 
code, because it will produce more evil Uian good. At first it is 
«0 evil to inflict the public virith a painful sentiment by the 
establishment of an unpopular punishment. It is not tlie guilty 
alone whom it punishes ; but the most innocent and mild mem- 
bers of the community endure a vejry real, although nameleai 
punishment, in the wounds which violence and tyranny inflict upon 
their sensibility^ What can result from conduct so little founded 
in judgment, Jbut that the contempt, shewn by the legislator for 
the public sentiments, is secretly reflected upon himself.? He 
Jos^ the assbtance vx>luo^ly lent by society to the execution .of 
a law which it approves i he has the people no longer for an ally, 
but an enemy: some endeavour to facilitate the escape of the 
guilty ; others are scrupulous with respect to prosecuting ; wit- 
nesses are unwilling, and suppress the tnith : a toneful prejudice 
insensibly increases; whikt shame and reproach are attached to 
4the execution of the law* ^ The general .dissatisfaction may be 
carried to a greater extent : it sometimes bursts forth into open 
resistance either to the officers of justice, or to the execution of 
Ihe sentences. Success against authority appears to be a victory 
to the people ; and the unpunished delinquent triumphs over ip^ 
feebleness of the humiliated laws. 

It is by the bad choice of punishments that th^ are almost aU 
ways rendered unpopular. The more die penal code is coqp 
formable to the rules which we have laid down, the more it wij^ 
insure the enlightened esteem of intelligence, and the sentimental 
approbation of the multitude. Punishments so framed will be 
found to be just and moderate : we shall above all be struck vrith 
their fitness; with th^ir. analogy to the ofiences; with that, scale 
,of gradation, in which we shall see m a^i^vated. offence corresr 
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pond with an aggravated punishmenti an extenuated offence with 
an extenuated punishment This kind of merits founded upon 
domestic and familiar nodons^ is intelligible to the meanest under- 
standing. Nothing is more proper to give the idea of a paternal 
government^ to inspire confidence, and to make the public 
opinion go hand in hand with authority. When laws are approved 
by the people, the chances of escape are reduced to their lowest 
term. 



JIXAMINATION OF SOME COMMON 

PUNISHMENTS. 



A. FTEK examining, Istly, Afflictive punishments : £dly, Indelible 
punishments : and 3dly, Ignominious punishments, he proceeds to 

Ohronxc Punishments, 

CAfonic/yuntsAmen^^.— ^Banishment, Imprisonment, are fit for 
many offences, but require particular attention to the circum- 
stances which have influence upon the feelings : banishment, if 
in£licted without discrimination, is a very unequal punishment: 
its effect depends upon condition, and upon fortune : some have 
no cause of attachment to theur country \ others wU be in despair 
upon being transported from their property and from their home : 
some have a family; others are unmarried and childless; to some 
it will be the destruction of every hope ; to others an escape from 
creditors. The considerations of age and sex are also of great im- 
portance : for these reasons much must be left to the discretion of 
the judge. 
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The English^ before the independence of America, were ac* 
customed to transport to the colonies a numerous class of of- 
fenders: this transportation to some was slavery, to others a 
party of pleasure. A wretch, de«rous to quit his country, would, 
to obtain a conveyance, commit a crime. The most industrioua 
settled themselves in their place of exile : the moH abandoned, 
finable to exist by robbe^ in a country where escape was im- 
possible, soon returned to an ignominious death. Once condem- 
ned and transported, they were forgotten. Who was interested 
in knowing whether they died of hunger or of disease ? As 
example, the whole was lost : the principal object was entirely 
neglected. This object is equally frustrated by the modem mode 
of transportation to Botany Bay : it is attended with all the evils 
of punishment, and is without any of its advantages. 

What an absurdity, what a madness would it be to offer an 
establishment abroad, by saying that it was a reward for crime ! 
>But transportation must present itself to the mind of many in 
distress, as an advantageous offer, of which they can profit only 
by wickedness. Thus the law, instead of counteracting the 
temptation, frequently adds to its force. 



As to prisons, it is in4K)8sU>l€ to judge of the propriety of 
this punishment, until every thing which relates to their sjtme- 
ture, and to their- interior government, is understood. Prisons 
in general, contain every thing Kkely to pollute the body, and 
debase the mind. Examine thera merely as*the abodes of inac- 
tivity: the faculties of the prisoners languish, and become ener- 
vated, from disuse: their organs, no longer pliant, are paralyzed : 
injured in their character, and interrupted in dieir habits of 
'Mbour, they are goaded by mbery into crime: placed under 
Ae subaltern despotism of persons, who are generally depraved 
by the i^ight of wickedness and the practke of tyranny, these 
unfortunate men may be exposed to a thousand unknown suf- 
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f^rings^ by which they are embittered i^nst societyi and har«» 
dened against punishment. 

In a moral point of vieW| a prison is a school in which vice 
learns^ by the most certain means> that every attempt to acquire 
virtue is vain and idle. Spleen, revenge, and want, preside at this 
education of perversity. Emulation becomes the parent .of 
crime. The ferocious inspires others with his ferocity ; the 
cunning, with his tricks ; the debauched, with his licentiousness* 
Every thing that can debase the heart and the imagination is the 
reaource of their despair : united by a common interest, thej 
mutually aid each other in shaking off the yoke of shame. Upon 
the ruins of social honour a false honour arises, composed of 
deceit, of intrepidity in opprobrium, of forgetfulness of the future, 
pf enmity against the human race. It b thus that our unfortu- 
nate fellow creatures, who might have been restored to virtue 
and happiness, pride themselves upon the heroism of crime, and 
the sublime of wickedness. 

A criminal, after having completed his term in prison, ought 
not, without precaution and trial, to be restored to society : he 
ought not to be permitted to pass immediately from a state of 
inspection and of captivity, to unlimited liberty ; to be at once 
abandoned to all the temptations of loneliness, of misery^; and of 
desire sharpened by long privation. 



Capital Punishments*. 

The more we examine the punishment of death, the more we 
shall be induced to adopt the opinion of Beccaria. This subject 



• PEINES CAPITALES. 

PlaA on examine la peine de mort, plus on eat poit^ i^ adopter i'opHiioii de 
Beccaria. Ce snjet est si bien discut^ dans son onvrage, qa'on pent se dispen* 
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18 80 well discussed in his work, tbat there is scarcely any neces* 
sity for further investigation : they who are desirous to see at one 
view, all that can be said in favour and in opposition to it, have 
only to look at the table of qualities, which punishments ought 
to contain*. 

The infliction of this punishment originated in resentment, 
indulging itself in rigour ; and in doth, which, in the rapid de- 



ter de le traiter apres loi. Cenx (fni veolent voir d'on coap d'ceil toat ce qa'on 
pent dire poor et cootre, n'ont qa*a parconrir la table des qnalit^s qii*oii doit 
ebercher dans les peines. (Votfezduip, 6.) 

D'ojl pent venir la fureur avec laqaeUe ob a prodigal cette peine ? Cest na 
cffet da rewentiment qui se porte d'abord ven la plos grande rigneur, et d'nne 
paresse d'esprit qoi fait tronver dans la dettrdction rapide des coupables le 
grand avantage de n'yplns penser. Lamort! tonjonrs la mort ! celanede* 
mande ni meditation de g^nie, ni resistance anx passions. II ne &at qno^ 
s'abandonner poor aller josque U d'lm senl trait. 

Dira^t-on que la mort est o^cessaire poor dter & on assassin le poovoir de 
r^it^rer ses crimes? Mais U faodroit, par la m^me raisoo, faire p^rir lea 
fr^netiqaesy les enrages, dont la soci^t^ a toot fl craindre. Si on pent s'assorer 
de ceuz-ci, poiirquoi ne pomroit-on pas s'assurer des antres? Dira^t-on que la 
mort est la senie peine qui paisse Temporter snr certaines tentations de com- 
mettre on homicide? Mais ces tentations ne penvent venir que d'inimiti^ ou de 
cupidite* Ces deax passions ne doivent-elles pas par leur propre nature redon- 
ter rhnmiliation, Undigence, et la captifite plus que la mort ? 

J'etonnerois }es lectenrs si je lenr exposois le code p^nal d^une nation 
ceiebre par son hnmanit^ et par ses lomi^res. On s'attendroit & y tronver la 
plus grande proportion entre les d^lits et les peines : on y yenroit cette pro- 
portion continuellement oubliee ou renversee^ et la peine de mort pro* 
dign^e pour les d^lits les moins graves. Qu'en arrive-t-il ? la douceur da 
caraetere national etant en contradiction avec les lois, ce sont les mcears qui 
triomphent, ce sont les lois qui sout eiud^es : on mnltiplie les pardons, ou ferme 
les yeux snr les d^lits, on se rend trop difiiciles snr les t^moignages ; et les Jur^s, 
pour 6viter ,un exc^s de s^v€ntif tomb^nt sonvent dans on exces d'indolgence. 
De 1& r^sulte un systeme p^nal incoherent, contradictoire, unissant la violence 
i la foiblesse, dependant de I'hnmenr d'nn Juge, variant de circuit en circnif^ 
qnelqaefoii sangoinaire, qaelquefois nul. 

* Ante page, HIS, 
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Jtruction of offenders, found the great advantage of avoiding all 
thought. Death ! always death ! this requires neither the exer- 
tion of reason, nor the subjugation of passion. 

If it be said that death is necessary to prevent an assassin from 
repeating his crimes, it must be remembered, that, for the same 
reason, men who are insane and outrageous, from whom society 
has every thing to fear, ought to be destroyed. If we can en- 
sure ourselve| against these, why not against the others f If it be 
Baid that death is the only punishment which can prevail over. cer- 
tain temptations to commit homicide, it must be remembered, 
that these temptations can originate only in enmity or desire : 
must not these passions, from their very nalure, dread humiliation, 
indigence, and captivity, more than death i 

I should astonish my readers, if I were to expose to them the 
penal code of a nation, celebrated for its humanity and its intel- 
ligence; we might there expect to find the greatest proportion 
between offences and punishments; but, whatever may be our 
expectations, we should see this proportion continually violated, 
and the punishment of death inflicted upon the most trifling of- 
fences. The consequence is, that the sweetness of the national 
character being in contradiction to the laws, the manners* tri- 
umph and the laws are eluded : they multiply pardons, they shut 
their eyes upon offiences, their ears to proofs ; and the juries, to 
avoid an excess of severity, frequently fall into an excess of indul* 
gence : the result is a penal system, which is incoherent a^d con- 
tradictory, which unites violence to feebleness, and, depending 
upon the humour of the judge, varies from circuit to circuit, 
being sanguinary in one part of the island, and merciful in 
another. 

Tim work contains variom enquiries upon the prevention of 

9 
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crime ^. — In the chapter on the culture of benevolence f the 
author 9ay$p 

If the Icgblator be desirous to inspire humanity amoi^t the 
citizens, let him set the example ; let him shew the utmost re- 
spect not only for the life of man, but for every circumstance by 
which the sensibility can be influenced. Sanguinary laws hate a 
tendency to render men cruel, either by fear, by imitation, or by 
revenge. But laWs dictated by mildness humanizf the mannen 
of a nation and the spirit of government. 

The legislator ought to interdict every thing which can lead to 



* Je TaU proposer les moyena indirects par lesqaels on peat inflaer 'vn la 
volont^ sous la forme de probl^mes politiqoes on moranx, et j'en montrerai la 
•olntion par divers exemples. 

I. PraM^MMw D^tonmer le conn des d^sirs dangerenx, et dinger les incli- 
nations vers les amosemeus les pins conformes & rintMt imblic. 

XL Faire en sorte qn'nn d^ir donn£ se satigfasse sans pr^judicei on avec le 
snoindre prejudice possible. 

ni. Eviter de foumir des enconragemens anz crimes. 

rv. Angmenter la responsilnlit^ des personnes i mesnre qn'elles sont plus 
expose & la tentation de nnire. 

V. Diminuer la sensibility & I'^gard de la tentation. 

VI. Fortifier Timpression des peines sur Fimagination, 

VII. Faciliter la connoissance du corps dn d^lit. 

VIII. Emp^ber nn d^lit en donnant & plniienrs personnes nn int^r^t i le 
pr£veair. 

IX. Faciliter les moyens de reconnoitre et retronver les individns. 
X* Angmenter ponr les delinqnans la difficnlt6 de r^vasion. 

XI. Diminner Fincertitude des procedures et des peines. 
Xn. Prohiber les di§lits accessoires ponr pr^venir le d^lit principaL 
Apr^ ces moyens, dont I'objet est special, nous en indiqneroas cfantres pins 
g^n^raux, tels qne la culture de la bienveillance, la culture de lliottnenr, Veaf 
ploi dn mobile de la religioui Tnsage qn'on pent tirer de la pnissance de 11a* 
strnction, et de celle de T^dncation.— CAop. tti. Vol, 3. 

f Chap. xvi. vol. 5. 
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eraelty* The barbarous spectacles of the gladiatorsi introduced 
in Rome towards the later times of the republic, contributed 
without doubt to give to the Romans that ferocity which they 
dbplayed in their civil wars. Will a people, accustomed to de- 
spise human life in its sports, respect it amidst the fury of 
passion i 

In his chapter upon the power of pardoning, he says, 

The severity of puiushment must vary inversely as the certainty 
of its being inflicted. 

What can be said of a power established to render punishment 
* uncertain i such is, however, the immediate consequence of the 
power of pardoning. 

In society, as with individuals, the age of passion precedes the 
age of reason. The first penal laws irere dictated by anger and 
revenge. But when these barbarous laws, founded upon capnce 
and antipathies, begin to shock an enlightened public, the power 
to pardon, offering a protection against the rigour of sanguinary 
laws, becomes a comparative good; and is adopted without any 
examination of the evils entailed by this pretended remedy. 

When laws are too severe, the power of pardonii^ is a correc* 
tive ; but this corrective is a new evil. Enact good laws, and 
break the magic wand by which they are paralyzed. If the pu- 
nishment is necessary, it ought not to be remitted : if it is not 
necessary, it ought not to be pronounced. 
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FoBtlSHED ABOUT THE YeAK 1785. 



TABLE I. 

n 

HOME CIRCUIT. 

Total Account of Prisoners Burnt in the handr^ 
Whipped — Acquitted — Discharged by Proclaniation--^T 
against whom Bilh have been returaed Not found — in the 
Counties of Hertford^ Essex, Kent, Sussex, and 
Surrey, for seven Years, from the Year 1764 to 1770 in- 
clusive. 
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62 
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34 
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11 
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23 


)6 
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69 


Surrey 40 

 

Total 159 
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124 
386 


77 
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1059 
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T A B L E IL 

Ax Account of the amnber of Prinonen Tried and Acquitted — of Prisonen 
Ck>DTicted and Sentenced to be Burnt in the Hand and Discharged — of Pri- 
soners Sentenced to be Whipped and Discharged — and of Prisoners Die* 
charged by Proclamation-^^t the several Assizes and General Gaol Deliveries 
held in and for the several Counties and Cities within the Oxford Circuit 
for Seven Years^ ending at Michaelmas 1771. 
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TABLE. II. Continued. 
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TABLE III. 

An Account of the Number of Criminals Condemned to Death, 
Executed f and Sentenced to Transportation; with their 
respective Offences: from the Year 1750^ to 1772, inclusive; 
nvithin the several Counties, Sec. in the Norfolk Circuit. 
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TABLE iv. 

An Account of the Number of Criminals Condemned to DeaUi, 
Executed, and Sentenced to Transportation ; with their re- 
spective Offences: from the Year 1750, to 1752, inclusive; 
within the several Counties, &c. in the Midland Circuit. 
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TABLE V. 
Felons delivered from Newoaxb to be Transported. 
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TABLE VI. 

Abstbact of Sir Stephen Theodore Jam sen's Table 
of Criminab Condemned, Executed, and Pardoned, at the 
Old Bailey, London, from the Year 1749 to mi, both 
inclusive. 
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Table VI Cantinuedi 
The retptetive Offences. 
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n 71 10 St d 109 
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PardonedyTransported, ) ^ _ 
1 or died in Gaol J ^ ^ 


111 


68 S4 1 9 131 


44J 



Of the hundred and twenty Sessions in the fifteen Years of 
Peace (eight in a Year) only one was Maiden; in 1749*^ Of 
the sixty-four Sessions in the eight Years of War, nine were 
Maiden. 

Sir Stephen^ intending a list only of those who were con- 
demned to die, has not in his table a column for transport con- 
victs. But at the bottom of the sheet he notes that there were 



Transported for seven or fourteen years 



51«9 



To which number he adds 
Transported by the King's, mercy (after receiv- 
ing sentence of death) - - 401 



Total transports 5600 
The second number of transports 401^ is, doubtless, part of 

the number 443, the last of the three totak above. • 

When! referred to this table in page 9^ I mentioiaed that 

the copper plate was in my possession ; I now add, that if any 

Gentleman, who has leuure and inclination to study the subject, 

is desirous of a copj, one is much at bis service. 
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TABLE VII. 

Number of Convicts Ei'ecw^ed, for London and Middle- 
sex, during the last Twelve Years*. 
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• This table, together with Jansen't, givei the total nvmbor of executioiii for 
thurty-fiye years past. 
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TABLE VIII. 

An Account of the Number of Prisonerg convicted of Capital 
Crimes in Scotland from Ist January 1768 to 1st May 1782. 

This nutrk * denotes a pers(m pardoned ; the rest were executed. 
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House-breaking and Theft 


House-breaking and Theft. 

Sheep-stealing. 

Murder and Robbery. 

Horse-stealing. 

Murder. 

Robbing the Mail. 

Theft, Robbery, &c. 

Robbery. 

House-breaking and Robbery. 


35 Total Condemned. 
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25 Executed. 
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TABLE IX. 

The following table is not from Howard, but is extracted 
from one of the Newspapers of the last year. 



Number of Prisoners Tried, Convicted, Acquitted, and 
Executed, in l^lngland and Wales, in the Years, viz. 



1805 I 1806 I 1807 | TotST 



ITned ^ T 
Convicted • 
Acquitted - 
Executed * 
Of these in London 



4552 

2730 

1822 

08 

10 



tmm 



4S15 
2484 
1811 

57 
IS 



4346 

2468 

1878 

63 

14 



13,213 

7,682 

5,531 

188 

37 



Number of Prisoners Tried, Convicted, Ac<}uitted, and 
Executed in Ireland, in the Years, viz. 



Tried 

Convicted - 
Acquitted/- 
Executed ' - 
Of these in Dublin 



1805 



2013 

613 

1400 

42 

3 



1806 I 1807 I Total. 



 

i 



1996 

651 

1345 

42 

12 



1956 
564 

1312 
il5 
21 



5y965 

1,828 

4,137 

139 

42] 
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HOLLAND. 

There are few criminals^ except those .in the rasjhhouses, and 
vpin-homes, Oflate, in all the seven provinces, seldom more 
executions in a year than from four to six. One reason of this, I 
believe, is the awful solemnity of executions, which are performed 
in presence of the magistrates, with great order and seriousness, 
and great effect on the spectators. I did not see the process in 
Holland ; but it was particularly described to me, and was. similar 
to what I had been witness of in another place abroad. 

The common method of execution for unpremeditated murder, 
is decollation by a broad sword. Robberies are generally pu- 
nished by the halter. For the more atrocious crimes,, such as 
premeditated murder, &c. the malefactor is broken on the wheel ; 
or rather on a cross laid flat upon the scaffold. But a descrip- 
tion of the manner of this execution, which is finished by a coup 
de grace on the breast, would not be agreeable to any of my 
readers. 

AMSTERDAM. 

In the condemned rooms a criminal is never left alone: two 
prisoners >from the rasp-house are always with him to prevent his 
destroying himself. They rejoice at the service ; for if they dis- 
charge it faithfully, their reward is an abridgment of their allotted 
term. The execution is generally performed within forty-eight 
hours after sentence. From a book containing the names ^nd 
crimes of all who have been executed at Amsterdam, from Ja- 
nuary 1693, to the eiid of 1766, the following state of execu^ 
Horn at different periods is drawn. 

From 1693 to 1735 (43 years) 288. 

1736— 1745 (10 years) 20. 

1746 — 1766 (21 years) 28. 
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' And I have been Mrell-informedy that in the eight years pre- 
ceding my visit in 1783, only five criminals were executed; tviro 
of them were beheaded, one broke on the wheel, and two hanged. 

LEEUWARDEN. 

In the prison at Lee u ward en several were confined for 
petty offences; but there has been no execution for fourteen 
years past. 

UTRECHT. 

At Utrecht, in 1776, no prisoners in the Stadt-house; in 
1778, no debtors, and only one criminal, and his ofience not ca* 
pital : in 1781, no debtors ; and but five offenders, two of whom 
were to be confined to bread and water; and in June 1783, only 
three prisoners. There hlis not been an execution for the city or 
province these twenty years, 

HANOVER. 

The execrable practice^of torturing prisoners is here used, in a 
cellar where the horrid engine is kept. The time for it is, as in 
other countries, about two o'clock in the morning. A criminal 
-suffered the Osnabrug torture twice about two years ago; the 
last time, at putting to him the third question (the executioner 
• havii^ torn off the hair from his head, breast, &c.) he confessed, 
and was. executed. On. such occasions a counsellor and secretary 
attend, with a doctor and surgeon, an Omabrug executioner, and 
sometimes the gaoler. If the criminal faints, strong salts are here 
applied to him, and not vinegar, as in some other places. 

AUGSBURG. 

At AuesBURtt, the prison is on the side of a hill, at the back 
of the town bouse. It consists of many cachot$, or small rooms, 

R 
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on diree different ioors* There is one for exaniination, and two 
for the engines of torture. There are also two dark dungeons foi 
such as have been couticted of witchcraft : but they are in a very 
ruinous condition, and seem to have been a long time without in- 
habitants. — ^The condemned are brought three days before their 
execution into two light rooms, which open into a Roman catho- 
lic chapel ; where, however, if a prisoner be a Protestant, a Lu- 
theran minister is permitted to attend him • 

MUNICH. 

At Munich or Munchen, there are two prisons for criminals. 
One, in the town house, had in it six men and two women^ pri- 
soners*. In a dark damp dungeon, down seventeen steps, were 
the instruments of torture. 

The other, La Prison de la Cour, consisted of about fifteen 
cells, twelve feet by seven, and a black toiture room. In this 
room diere is a table covered with black cloth and fringe. Six 
chairs for the magistrates and secretaries, covered also with 
black cloth, are elevated two steps above the floor, and painted 
black. Various engines of torture, some of which are stained 
with blood, hang round the room. When the criminals suffer, 
the candles are l^hted ; for the windows are shut close, to pre- 
vent their cries being h^ard abroad. Two crucifixes are pre- 
sented to die view of the unhappy objects. Bitt it is too 
shocking to relate their different modes of' cruelly. £v«i 
women are not sparedf . 

* Once a year, vis. on AU^4aiats day, any penons are permitted te enter 
and see the prifon. There is a custom similar to this in Holland, at the 
fair time« 

t Thb room seems much like the tortare-room in Spain, described in Imh^ 
borcV$ Bittwy «f tkt Inqwnltum, transhited by Chm4Ur^ vol. ii.|M^« S21, 4to. 
edit. ^< It was a large nnder-gronnd room, arched, and the walls covered with 
black hangings. The candlesticks were ihstened to tha wall, and the whole 
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BRUNSWICK- 

The tower, or prison for capital offences, b over one of the 
gates. It consists of three rooms, but none of them had been 
occupied for a considerable time. There had been no execution 
for fourteen years, 

DENMARK. 

At the entrance of many towns in Denmark, a whipping- 
post stands conspicuous ^ on the top of which the figure of a 
man is placed, with a sword by his side, and a whip in his right 
}iand*- Gibbets and wheels are also placed on eminences, on 
which the bodies of malefactors are tometimes left after e^i^ecu- 
tion, to deter others fron^ their crimes. 

The place of execution is out of the city. Decollatipn is 
reckoned more honourable by the sword than by the axe. Thb 
is the common mode of execiition; but of some more heinous 
crimes the punishment is breaking on the wheel ; and in execut* 
ing this on state prisoners, it has been the practice sometimes to 
begin wt& cutting off dieir right hands. — ^After die sentence of 
a criminal is confirmed, Jie is allowed time to prepare for death, 
from eight to fourteen days, as the chaplain attending him thinks 



room enlighteneil with candles placed in them. — ^The inqnuitor and notary sat 
at a table, so that the place seemed as the very mansion of death, every thing 
appearing »o terrible and awfhl." 

* Wpuld not some public intimatigtas of tiie punishment to follow crimes be 
useful ^dso in EngUnd? Notwithstanding the numbers of fishermen and loose 
boys about ^Amsterdam, the Hague, and Schevelin, their public walks and 
beautiful plantations remain uninjured ; which is owing, partly to the strictness 
of the pojUce, find partly to the waroiags given by placarts painted on boards, 
mid hm^ vp^ dfffereat plac^ with rietpreswtations of whipping, cutting off 
hands, &c. 

R 2 
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necessary. He is confined in a cell (or dungeon) at night, but 
18 allowed to be in an upper room in the day. 

Executions are rare. A great number for child-murder are 
condemned to work in spin-houses for life^ and to be whipped 
annually on the day when, and the spot where, the crime waa 
committed. This mode of punishment is dreaded more than 
death, and since it has been adopted has greatly prevented the 
frequency of the crime.-^The punishment for grand larceny hat 
been ainc^ 1771> whipping and slavery for life. 

FRANCKFORT. 

The prison called lA Tour de St. Catharine was empty. 
Here is a lightsome room, to which criminals are generally 
brought from the great guard prison, just before their execution. 
The men are hanged and tlie women beheaded ; but executions 
are very rare in this city. 

SWEDEN. 

Tlie general mode of execution is by the axe. Women are 
beheaded on a scaffold, which is afterwards set on fire at the 
four comers, and consumed with the body. The present king 
has humanely abolished all torture, and ordered a dark cellar 
applied to this purpose in the great prison, to be bricked up''*'. 

• 
RUSSIA. 

lliere is no capital punishment for any crime but treason ; but 
tlie common punishment of the knoot is often dreaded more than 
death, and sometimes a criminal has endeavoured to bribe the 



* The gaoler told me, that agreeably to the kiog's order, the door-way had 
been bricked up. On my iDfuting to see the wall, that I might be asinred of 
the fact, I found the cellar stiU open. 



HOWARD. «45 

Mecutioaer to hSi bim. This punishment seldom causes imme- 
diate deaths but death is often the consequence of it 

The governor of the police at Peters burjg was so kind as 
to fix a time for shewing me all the instruments commonly used 
for punishment— the axe and block — the machine (now out of use) 
for breaking the arms and legs — the instrument for slitting or la- 
cerating the nostrils — and diat for marking criminals, (which is 
done by punctuation, and then rubbing a black powder on the 
wounds) — the knoot whip— and another called the cat, which 
consists of a number of thongs from two to ten. The knoot whip 
is fixed to a wooden handle, a foot long, and consists of several 
diongs, about two feet in length, twisted together, to the end of 
which is fastened a single tough thong of a foot and a half, tapering 
towards ,a point, and capable of being changed by the execu« 
tioner, when too much softened by the blood of the criminal. 

August 10, 1781, I saw two criminals, a man and a wonian, 
^ulSer the punishment of the knoot. They were conducted from 
prison by about fifteen hussars and ten soldiers. When they 
arrived at the place of punishment, the hussars formed them- 
selves into a ring round the whipping post, the drum beat a 
minute or two, and then some prayers were repeated, the popu- 
lace taking off their hats. The woman was taken £rst ; and after 
being roughly stripped to the waste^ her hands and feet were 
bound with cords to a post, made for the purpose, a jman stand*^ 
ing before the post to keep the cords tight. A servant attended 
the executioner, and both were stout men. The servant first, 
marked his ground, and struck the woman five times on the 
back. Every stroke seemed to penetrate deep into her flesh. * 
But his master thinking him too gentle, pushed him aside, took 
his place, and gave all the remaining strokes himself, which were 
evidently more severe. The woman received twenty-five, and 
^e man sixty. I pressed through the hussars^ and counted the 
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number as thejr werie chalked on a board, fioth seethed bat 
just alive, especially the man, who yet had strength enough to 
receive a small donation, with some signs of gratitude. They 
were conducted back to prison in a little waggon.. I saw the 
fvoman in a very weak condition some days after, but could tiot 
find the man any more. 

FLORENCE. 

In Flobence are two prisons*. In the great prison, 
Palazzo degP Otto, were only twenty prisoners. Six of them 
were in the stcrete chambers, which are twenty-one strong rooms. 
Kone of the prisoners were in irons. They had mattresses 
to lie on. Their bread Was good. In the torture chamber, 
there was a machine for decollation, which prevents that 
repetition of the stroke, which too often happens when the axe 
is used. 

ROME. 

Ill tbi^ city, as in most parts of Italy, is a Confraiernita detta 
misericoriia, called S, Giovanni di Fiorentini : as many of Flo* 
rentine extraction were the founders. This institution is ancient, 
for the church of S* Gio Battista Decoliato belonged to them 
in 1450. It consists of about seventy, chiefly nobles of die best 
ftmilies. After a prisoner is condemned, one or two of them 
tome to him the midnight before his execution, inform him of the 
sentence, and continue with him till his death. They, with the 
confessor, exhort and comfort him, and give him his choice of 
die most deficious food. All the fraternity attend dre execu- 
tion,' dressed in wliite. When the prisoner is dead, they leave 
him hanging till the evening ; then one of the fraternity, generally 



* Dr. Targiottty who had an order from bis Royal Highness to inspect the 
hospitals/ and report what beneficial improvements might be made in them, 
accompanied irie ih vtsitiug the^e priions. 
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% noble, cdIb hkn down, and oiders bim to be conteyed to the 
bur^ng-place which they have appropriated to malefactors. I 
was there the tweirty-atiith of Auguat, the only day in the year 
when this burying-pbc^ is opened to the public. Adjoining to 
an eleg£uit church is a chapel^ which makes one side of a court, 
and on each of the other three sides, is a portico, supported by 
doric pillars. In the middle of the pavement* of the front por<^ 
toco Ae women, and in one of the side porticos the men, are 
buried. The latter are interred in the same dress in which they 
were hanged ; for in Italy, coffins are not in general use. 

GENEVA- 

Here, as in the Swiss cantons, men and women are kept sepa- 
rate. For some years past, no capital punishment. If a criminal 
flies from justice, they call him in form three days : and after 
that execute him in effigy. 

ANTWERP. 

In die prison at Antwerp there are two rooms for citizens ;. 
and up stairs diere is a cage, about six feet and a half square, 
into which criminals are put before the torture. A crimmal, 
while he suffers the torture, is clothed in a long shirt, has hia 
eyes bound, and a physician and surgeon attend him : and when a 
confesMon is forced from him, and wibe has been given him, he 
is required to sign his confession ; and about forty-eight hours 
afterwards he is executed. 



* .Here are martile steaes, in whkh are okcnlar apeitnres for the iotemieat 
ef tiMW lliat are execated.^ Ronnd these^tonef is inscribed : 

O Lord, whm ihau wkult eome to Jwdga^ 
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In a soiall dungeon is a stone seat, like some I haye seen .in old 
prison towers. In which it is said that, formerly, prisoners were 
suffocated by britmione, when their families wished to avoid the 
disgrace of a public execution. No person here remembers an 
instance of this kind; but about thirfy years ago there was a 
private execution in the prison. In this prison in 1778 there 
were only two prisoners. — In November, 1781 9 there were 
three prisoners for debt; their allowance was three halfpence 
a day. 
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Published in 1795. 
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This interesting tract may be divided into two parts. 1. Ge^ 
neral observations upon the punishment of death. 2. Of the 
American law. 

1. General Observations upon the Punishment 

OF Death. 

One would think, that, in a nation jealous of its liberty, these 
important truths would never be overlooked ; and, that the inflic- 
tion of death, the highest act of power that man- exercises over 
man, would seldom be prescribed, where its necessity was doubt- 
ful. But on no subject has government, in different parts of the 
world, discovered more indolence and inattention, than in the 
construction or reform of the penal code. Legislators feel them- 
selves elevated above the commission of crimes which the laws 
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]^roseribe^ iind they have too litde personal interest fai a s^tem of 
punishments to be criticallj exact in restraining its severity. The 
degraded class of men^ who are die victims of the laws, are 
thrown at a distance which obscures their suffSerings> and blunts 
the sensibility of the legislator. Hence sanguinary punishments, 
contrived in despotic and barbarous i^es, have been continued 
when the progress of freedom, science, and morals, renders them 
unnecessary and mischievous. 

> 
It being established, that the only object of human punish- 
ments is the prevention of crimes, it necessarily follows, that 
when a criminal is put to death, it is not to revenge the wrongs 
of society, or of any individual — ^* it is not to recall past time, and 
to undo what is already done C but merely to prevent the offender 
from repeating the crime, and to deter others from its commis- 
sion, by the terror of the punishment. If,, therefore, these 
two objects can be obtained by any penalty short of de^th, to 
take away life, in such a case, seems to be an unauthorised act 
of power. 

That the first of these may be accomplished by perpetual im- 
prisonment, unless the unsetded state, the weakness, or poverty, 
of a government prevent it, admits of little dispute. It is not 
only as effectual as death, but is attended with these advantages, 
that reparation may sometimes be made to the party injured— 
that punishment may follow quick upon the heels of the offence, 
without violating the sentiments of humanity or religion,— and 
if, in a course of years, the offender becomes humbled, and re- 
formed, society, instead of losing, gains a citizen. 

It is more difficult to determine what effects are produced on 
the mind by the terror of capital punishments 4 and, whether it 
be absolutely necessary to deter the wicked from the commission 
of atrocious crimes. 
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Deidi IB eo&Btckred as the beatiett ptmiBhiiftiit the law caat 
inflict. The impranion it makes on the public mind is visible 
when a crimiuiil is tried for his life. We see it in the geneial 
eKpectatioii-*HD the nmnbera that throng die place of trial-**in 
the looks of the pri8onerk~«-in the anxious attention and long 
deliberation of the jury, and in the awful silence which pre* 
mdb while die verdict is given in by their foreman. AU these 
announce the inestimable value which is set on the life of a 
cidzen. 

But while diis truth is admitted in the abstract, it cannot be 
denied, diat die tenror of death » often so weidcened by die 
liopes of impunity, that die less punishment seems a curb as 
strong as die greater. The proqiect of escaping detectifm, and 
die hopes of an acquittal or pardon, blunt its operation, end de> 
ftttt the expectadons of die legidature. Experience proves that 
tiiese hopes are wonderfully strong, and they often give birth to 
die most fatal rashness*. 'Dirough the violence of the tempt^^ 
tion the olSender overlooks the punishment, or sees it ** in distant 
obscurity.'' Few, who contemplate the commission of a crime^ 
deliberately count the cost. 

These circumstances make it doubtful, whether a^tal punish^ 
ments are beneficial in any cases, except in such as exclude the 
hopes of pardon. It is the universal opinion of the best writers 



* Soon after the act to amend the penal laws was passed, two persona were 
con^cted, one of robbeiy, the other of burglary, committed previoos to it. 
These had t^e pmilege of accepting the new punishment instead of the old; 
but they obstinately reltased to pray the benefit of the act, and submitted to the 
'Setflence of death in expectation of a pardon* The liopes of one were realked ; 
bat the other was miserably disappointed. The unavailing regret he expressed 
when his death warAint was announced, and the horrors whidi seised him when 
he was ted to executidn, proved, at once, how terrible ii the pusishBieat of 
death, and bow strong are the hopes of pardon I 
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on this siklgedtf mod many of Aem are among tfie moii enlighieBed 
mean of Ewope^ that the imagination is soon accuflKomed to over^ 
look or despise the degree of the penalty, and that the certMimiy 
of it is the onlj effectual restraint. They contend, that caj^tal pa* 
nishments are prejudicial to society, from the example of barbarity 
they furnish, and that they multiply crimes instead 0i pre?enting 
them. In support of this opinion, they appeal to die experience 
of all ages. They affirm, it has been proved, in many instmces^ 
that the increase of punishment ,' though it may suddenly check, 
does not, in the end, diminish the number of offenders*. They ap^ 
peal to die example of the Romans, who during the most pros* 
perous ages of the commonwealth, punished with deadi none but 
their slates. They appeal to the East Indians, that mild and soft 
people, where the gentlest punishments are said to be a curb as 
^efrtual as Ae most bloody code in other countriesf." Tliey 
appeal to die experience of Modem Europe, to the feeble opera* 
tion of die increased severity i^ainst robbers and deserters in 
France, and to the situation of England, where, aiiiidst a multi*^ 
tnde of sangiunary and atrocious laws, the number of crimes ai 
greater Aan m any part of Europe. They cite the ekamjde of 



* nispiineiple is weU iUnttrated by Moatesqvien. To <]m faetsoMieeA 
by him in rapport of it, the foUowing may be added. In 17Sif the Britisb |mms 
liament passed an act for the better preventing the horrid crime of murder ; by 
nrhich, in order *^ to add/urtker terror to the pumshmewt itfdeaihf^ it was directed 
that the body of the criminal shonld be delivered at Surgeons' Hall, to be dis* 
weeted and anatomized. * This expedient, it is said, carried some tetror with It 
at first, bvt we are assored, that Uiis prejudice b now pretty wett worn off>^ 
Vol. i. Wendeb. View, p. 78. Thu is confirmed by Sir S. T. Jansen, nrho, on 
comparing the annual average of convictions for S3 years previous and subse- 
quent to tliat statute, found, that the number of murders had not at aU de* 
creased. £Sw Ms ttSAe m Heward^e Lazar, 

f Hontesq. B. 14. c. 15. There is a note in Bradford, ezplainiog this mbtaice, 
as to tibe mildness «f tlw Btttein laws. 
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Russia *| where the introduction of a milder system has pro** 
moted civilization, and been productive of the happiest effects : 
and they applaud the bolder policy of Leopold, which has actu-. 
ally lessened the number of crimes in Tuscany, by the total abo- 
lition of all capital puni&hments. This instructive foct is not only 
authenticated by discerning travellers, but is announced "by the 
celebrated edict of the grand, duke, issued so lately as 1 786. To 
these might -be added the e&ample of Sweden and Denmark : 
and indeed the more closely we examine the effects of the diffe- 
rent criminal codes in Europe, the more proofs we shall find to 
confirm this great truth, That the source of ail human corruption 
lies in the impunity of the criminal, not in the moderation of 
punishment. 

Hereafter there may be occasion further to illustrate this part 
of the subject : yet, even these facts incline us to suspect, thatj, in 
most cases to which it is applied, the terror of death (lessened as 
it is by the hopes of impunity) is neither necessary nor useful. 
May not milder penalties, strictly enforced, have as great an 
effect i Is there not sound wisdom in establishing a species of 
punishment in which the grade of criminality may be marked 
by a correspondent degree of severity ? May we not be allowed 
to suspect, that any apparent necessity results rath^ from the 
indolence and inattention of governments, than from the nature of 
things ? and, may we not infer, that a legislature would be war- 
ranted to abolish this dreadful punishment in all cases (except in 
the higher degrees of treason and murder) and to make, in this 
country, a fair experiment in favor of the rights of human 
nature. 

It is from the ignorance, wretchedness, or corrupted manners 



* Beccaria. Voltaire, 4» Slack. Com. p. 10. 
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of a people that crimes proceed. In a country where these do 
toot prevail, moderate punishments; strictly enforced, will be a 
curb as effectual as the greatest severity. 

A mitigation of punisliment ought, therefore, to be accompa- 
nied, as far as possible, by a diffusion of knowledge, and a strici 
execution of the laws. The former not only contributes to en- 
lighten, but to meliorate the manners, and improve the happiness 
of a people. 

The celebrated Beccaria is of opinion, that no government has 
a right to punish its subjects, unless it has previously taken care 
to instruct them in the knowledge of the laws and the duties of 
public and private life. The strong mind of William Penn 
grasped at both these objects; and provisions to secure them, 
were interwoven with his system of punishments. The laws 
enjoined all parents and guardians to instruct the children under 
their care, so as to enable them to write and read the Scriptures 
by the time they attained to twelve years of age : and directed, that 
-a copy of the laws, (at that time few, simple, and concise) should 
he used as a school book*. Similar provisions were introduced 
into the laws of Connecticut, and the select men are directed 
to see that '^ none suffer so much barbarism in their families as 
to want such learning and instruction." The children were to 
be '' taught the laws against capital offencesf ,'' as those at 
Rome were accustomed to commit the twelve tables to memory. 
These were regulations in the pure spirit of a republic, which, 
considering the youth as the property of the state, does not per- 
mit a parent to bring up his children in ignorance and vice. 

The policy of the Eastern states, in the establishment of pub- 
lic schools, aided by the convenient size and incorporation of 

* * 

• Laws, 1682. c. Ix. 119. t Lawi, ConD. p. SO. 
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I)ieir towmhips, deieryes attentkui and io^UtioB. It it, donl^tT 
les9, io a great measurCi owing to the diffusion of knowlec^^ 
which these produce, that executions have been so rare in Nfw 
England ; and, for the same reason, they are comparatively few 
in Scotland*. Early education prevents more crimes tl^n the 
severity of the criminal code. 

The constitution of Pennsylvania contemplates Ais gr^t oih* 
ject, and directs, tiiat *^ Schools shall be established, Iqp law» 
throughout this state.'' Although there are real difficulties which 
oppose themselves to the peffeci execution of the plan^ y^tf the 
advantages of it are so manifest, that an enlightened legislatcMr iiriU, 
no doubt, cheerfully encounter, and, in the tend, b^ able t^ 
«armount them* 

Secondly^-^LawB which prescribe hard labour as a pmushn^nt 
abould be strictly executed. The criminals ought, an far m 
possible, to be collected iq one place, easily accessibly to thofe 
who have the inspection of it. When they ar^ together th^r 
nunagement will be less expensive, more systematic nod bene^ 
licial. Their treatment ought to be such as to make their con- 
finement an actual punishment, and the remeinbraqpe of it a 
terror in future. The labour, in most cas^s^ should be r^l 
hard labour; the food, though wholesome, should be coarse; 
the coninemeot suflSciendy long to break down a dii^position to 
vice ; and the salutary r^our of perf^t sdlitud^, mvariabfjf 
inflicted on tba greater offenders. Escapes should b^ imln^tri- 
oudy guarded against, pardons should be rarely, very rarely 
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* Scatlsnd Is nearly twice os popvlovs m London ; yet by the t^bl^ refer* 
red fb already, it appears, that about thirty criminals ate ezecnted, yearly, ia 
London, wUle notqnite/ncr is the yearly average in Scotland. The difference 
twt we en Uiose wfifaffy emokUd^ in two places, is much greater.— Hincr. p. 9, 

4as-d, 
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granted^ and the puniibmeot of those who are guilty of a second 
^Sence should be sufficieotly severe. 

The reformation of offenders is declared to be one of die ob- 
jects of the legislature in reducing the punishment ; but time, and 
in some cases, much time, must be allowed for this. It is easy 
to counterfeit contrition ; but it is impossible to have faith in the 
sudden conversion of an old offender. 

On these hints I mean not to enlaige, but they point to objects 
of great importance, which may deserve attention whenever a 
farther reform b attempted. 

The conclusion to which we are led by this inquiiy seems to 
be, that in all cases (except those of high treason and murder) the 
punishment of death may be safely abolished, and milder penalties 
advantageously introduced. Such a system of punishments, aided 
and enforced in a manner I have mentioned, will not only have 
an auspicious influence on the character, morak, and happmess of 
the people, but may hasten the period, when, in the progress of 
civilization, the punishment of death shall cease to be necessaiy ; 
and the legislature of Pennsylvama, putting the key<^$tone to the 
arch, may triumph in the completion of their benevolent work. 



Hi 



THE LAWS OF AMERICA. 

These laws are considered/ 1. in general, 2. in Pennsyl- 
vania. 

1. General Observations upon the Penal Laws 

OF America. 

That these pumshments ought to be gready livened, if not 
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totally abolished, is the opinion of many of the most enlightened 
men in America : among these I may he allowed to mention the 
respectable names of Mr. Jefferson, Mr^ Wythe, and Mr. Pen- 
dleton, of Virginia, who, as a committee of revision, in their 
report to the general assembly of that state, recommended the 
abolition of capital punishments in all cases but those of treason 
and murder : a proposal, which, unfortunately for the interests of 
humanity, was rejected in the legislature by a single vote. 

But authorities may midead, and theory may be delusive. 
Government is an experimental science ; and a series of well 
established facts in our state is the best sdurce of rational induc- 
tion for us. 

Happily for Pennsylvania the examination and reform of 4fae 
penal laws have been considered by the legislature as one of its 
most important duties. Much attention has been paid to this 
subject since the revolution. Capital punishments have, in se- 
veral instances, been abolished; and in others, the penalty -has 
been better proportioned to the offence. This has been consi- 
dered as the commencement of a more general reform ; and, if 
the result of the experiment shall be found to be such as the 
friends of humanity wish, it has been generally expected, that the 
legislature would resume the benevolent task. Proceedii^ with 
that caution, which innovation on an ancient system demands, they 
have paused in their labours, but it is hoped they have not aban"** 
doned the work. 

What success has attended the new system of punishments, is 
therefore, a question interesting to humanity. Some years have 
elapsed since its first establishment, and we now have data suffi- 
cient to calculate its effects. 

Few of the American constitutions are sufficiently express. 
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though they are not silent^ on this subject That of New Hamp* 
ghire declares^ ^' that all penalties should be proportioned to the 
aature of die offente, and that a multitude of sanguinary punish*— 
ments is impolitic and unjust, the true design of all punishments 
being to reform, and not to exterminate mankind/^ The consti* 
tution of Vermont enjoins the introduction of hard labour as a 
punishment, in order to lessen the necessity for such as are 
capital: and that of Pennsylvania, framed in 1776, directed the 
future legislature '^ to reform the penal laws — to make punish*^ 
ments less sanguinary, and, in some cases, more proportioned to 
the offences/' But it was in Maryland alone that the general 
principle was asserted ; and, in the enumeration of their rights, 
we find it declared, '' that sanguinary punishments ought to be 
avoided, as far as is consistent with the safety of the state.^ The 
other constitutions which touch on this subject content them- 
selves with generally declaring, '' that cruel punishments ought 
not to be inflicted/' But does not this involve the same princi^ 
•pie, and implicitly prohibit evei^ penalty which is not evident i 

The experience of America does not contradict that of Europe^ 
Crimes, which are capital in one state, are punished more 
mildly in another ; and, in the same state, offences which were 
formerly capital are not so at present. Such are those of horse-* 
stealing, forgery, counterfeiting bills of credit or the coin, robbery, 
burglary, and some others : but I cannot learn that these crimes 
have been better repressed by the punishment of death than by a 
milder penalty. Horse-stealing has always been treated like the 
other kinds of simple larceny in New England and in Pennsyl- 
vania: in all the states southward of Maryland, it is a capital 
crime. In the latter states the o^ence seems to be as common 
as in the former ; and if the severity of the punishment has any 
beneficial effect, my enquiries have not been able to ascertain it. 
On the contrary, I have the l^st authority for saying, that, in 
Virginia, the effect is so feeble, that of all crimes this is the most 
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frequent. New Jersey has made the experiment fairly, A)t first 
it was a felony of death ; in 1769 the law was repealed: it was. 
again revived in 1780; but after a few years' experience, the iegis*^^ 
lature was obliged to listen once more to the voice of humanity 
and sound policy. The unwillingness of witnesses to prosecute, 
the facility with which juries acquitted, and the prospects of 
pardon, created hopes of imptinity which invited and multiplied 
the offence.* 



^ Hone-stealiDg is a crime which natarally irrilatlia a nation of farmers : and 
-when they are proYoked by its frequency, tiiey are apt to call for a punishmttnt 
neither proportioned to the offence, nor calculated to |»re^'ent it. 

This crime became so prevalent in Pennsylvania, during the ebnfusions of the 
war, \^hlch interrupted the regular administration of justice, that th^ assembly 
thought it necessary to increase the punishment of it. They would have ex- 
tended the penalty to death itsclfy* had not the late Judge Bryan, at that toe 
a member of the legislature' (who to a sound understanding, added a familiar 
acquaintance with all the philosophy of jurisprudence) strenuously opposed it. 
He made it eVidefit to the good sense of the (Country members, who were intent 
upon this punishment, that the severity of the act would defeat its execution, 
and that a milder penalty would be a more effectual restraint. The subsequent 
experience of Pennsylvania compared with that of New Jersey (where in the 
same year the penalty of death was resorted to) fully proves the soundness of 
this opinion. 

I know not any govefmnent in Europe which punishes this offence with death, 
in the present day, except that of England ; and even there, the humanity of the 
nation has almost virtually abolished it. Of ninety persons, who in the space of 
S3 years were convicted at the 6ld Bailey, previous to 1771, there were but 2S 
executed, which is less than a fourth.— S^« Jansen*^ Tables, The multitude who 
escape for want of prosecution, or by the tendemesff of juries. Is much greater; 
and it is now so common to grant a reprieve, that a w^U informed writer af» 
firms, that the chance of obtaining it is, as one to forty in favour^ the thitfi 
Thoughts on Ex. Just. p. 42. . One reason of this may be, that many persons 
consider it as nnlawfulto inflict the punishment of death, in' any case of simple 
theft, since it is warranted by no part of the law given to the Jews. 

A similar difficulty in enforcing a punishment se disproportionate -to the o(^ 
fence, has been experienced in some parts of America : and it will every day 
become more and more apparent in those states, which still retain this unneces- 
sary severity. I have very respectable authority (that of the attorney general 
of the United States) for ^saying, *^ that within the last ten yearS; partUm^ for 
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In the case of forgery the balance is clearly on the side of the 
milder punishment. It is capital in New York, but it is not so 
in Pennsylvania ; and^ in the latter state^ there have been fewer 
convicted of this crime than in the former* It is natural that it 
should be so ; for the public sebtiment revolting against this 
severity^ very few have been eiiecuted : and the mischief became 
so apparent; that the late attorney general thought it is his duty 
to present a memorial to the assembly^ and to recommend a 
mildjsr punishment than death. 

Another fact deserves notice. Bank bills have been. several 
times forged in the state of New York : but in Pennsylvania thi3 
crime has never been committed, although the act which D»ade it 
capital at first, was repealed above seven years ago. 

Counterfeiting the continental bills of credit, and uttering them 
knowingly, were, as far as I can learn, much more frequent in 
this state, .where they were capital, than in Connecticut where 
thfy were not. It appears, by the annexed table, that in the 
space of two years, while such bills were current, there; were 
eighteen persons tried for these crimes, of whom eleven were^ 
convicted. This is nearly equal to all. the other instances of 
forgery, not capital, that have occurred in the long term of four- 
teen years. Robbery, burglary, and the crime against natures 
were formerly punished with death in this state : since the year 
17Q6, they have hennas effectually restrained by the gentler penal- 
ties of imprisonment and hard labour. 

The experience of Maryland^ and also of Connecticut^ where 

, I ,  I  , I I I ...  III . 

hone-stealing have maltiplied in Virginia : and while the convicts might by 
law be pnt to hard labour, or executed at the will of the executive, scarce a 
■ingle horse-stealer suffered death, unless he had repeated, the crime, or was 
wider some very obnoxious circumstances.** 

s 2 
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a similar system has been adopted with regard to the two first of 
these crimes, is said to establish the same fact. 



t. Of the Penal Laws of Pennsylvakia. 

Historical View of the Criminal Law of Pennsylvania. 

The royal charter to William Penn directs^ that the laws of 
Pennsylvania ** respecting felonies, should be the same with those 
of England, until altered by the acts of the future legislature/' 
who are enjoined to make these acts '' as near, as convenient!/ 
may be, to those of England/^ 

But the founder of the province was a philosopher whose ele« 
▼ated mind rose above the errors and prejudices of his age. He 
saw the wickedness of extirminating where it was possible to re- 
form : and the folly of capital punishments in a country where he 
hoped to establish purity of morals, and innocence of manners; 
Among the first cares of his administration, was that of forming 
a small, concise, but complete code of criminal law, fitted'to the 
state of his new settlement : a code which is animated by the 
pure spirit of philanthropy, and where we may discover those 
principles of penal law, the elucidation of which has given so 
much celebrity to the philosophy of modem times. The punish* 
ments prescribed in it, were calculated to tie up the hands of the 
criminal, to reform, to repair the wrongs of the injured party, 
and to hold up an object of terror sufficient to check a people 
whose manners he endeavoured to fashion by provisions inter- 
woven in the same system. Robbery, burglary, arson, rape, 
the crime against nature, forgery, levying war against the governor, 
conspiring his death, and other crimes, deemed so heinous fal 
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many countries^ and for which so many thousands have been 
executed in Britain^ were declared to be no longer capital. Dif- 
ferent degrees of imprisonment at hard labour, stripes, fines and 
forfeitures, were the whole compass of punishment inflicted on 
these offences. Murder, '' wilful and premeditated," is the only 
crime for which the infliction of death is prescribed. 

These laws were at flrst temporary, but being at length per- 
manently enacted, they were transmitted to England, and were 
all, without exception, repealed by the queen in council. The 
lights of humanity, however, were not tamely given up : the same 
laws were immediately re-enacted, and they continued until the 
year 1718, and might have remained to this day had not high* 
handed measures driven our ancestors into an adoption of the 
sanguinary statutes of the mother country. During this long 
space of thirty-five years, it does not appear that the mildness of 
the laws invited offences, or that Pennsylvania was the theatre of 
more atrocious crimes than the other colonies. Tlie judicial re- 
cords of that day are lost : but, upon those of the legislative or 
executive departments and other public papers, no complaint of 
their inefficacy can be found ; or any attempt to punish these 
crimes with death. On the contrary, as these laws were tem- 
porary, the subject was often before the legislature, and t^iey 
were often re-enacted : which is a decisive proof that they were 
found adequate to their object. 

We perceive by this detail, that the severity of our criminal 
law is an exotic plant, and not the native growth of Pennsylvania. 
It has been endured, but, I believe, has never been a favourite. 
The religious opinions of many of our citizens were in opposition 
to it : and, as soon as the principles of Beccaria were dissemi- 
nated, they found a soil that was prepared to receive them. 
During our connexion with Great Britain no reform was at- 
tempted : but as soon as we separated from her^ the public sen7 
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timent disclosed itself, and this benevolent undertaking was en- 
joined by the constitution. 

In obedience to these injunctions, the assembly proceeded, in 
the year 1786, to introduce the punishment of hard labour : and 
the olSences (formerly ^capital) on which its effects have been 
tried, are, the crime against nature, robbery, and burglary. 

We are now to enquire whether this punishment has been less 
efficacious in preventing these crimes, than [the punbhment of 
death. To aid this enquiry, a table exhibiting a view of the num- 
ber of persons convicted, acquitted, and executed, since the year 
177B, is annexed. 
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Of fHE Crime against Nature* 

This ttiaie, to v^hich there is so little temptation, that plii-» 
losophers have affected to doubt its existence, is, in America, as 
rare as it is detestable. In a country where marriages take place 
so early, and the intercourse between the sexes is not difficulty 
there can be no reason for severe penalties to restrain this abuse« 
The experiment that has been made, proves that the mildness of 
the punishment has not increased the offence. In the six years 
preceding the act, and while the crime was capital^ there are on 
record two instances of it : in this same period since, there is 
but one. It was impossible this last offender could be seduced 
by the mildness of the punishment, because at the time, and long 
after his arrest, he believed it to be a capital crime. 

Robbery and Burglary. 

The salutary effects of this change in our laws are not so evi« 
dent in the cases of robbery and burglary as in that of the crime 
against nature. On the contrary, a superficial inspection of the 
annexed table would lead a careless observer to believe that it 
has tended to encourage these crimes instead of suppressing theCb« 
It is true, there were, at first, great defects in the plan, and still 
greater in the execution : and, for some time after its adoption, it 
had difficulties to struggle with, which nothing but the native 
merit of its principle could have surmounted. A detail of these 
is necessary to enable us justly to appreciate this new system of 
punishment* 

It must be remarked, that about three-fourths of the convic-< 
tions of robbery and burglary, stated in the table, took place iii 
Philadelphia. In a large city like this there is always a class of 
inen> somjBtimes greater and sometimes less, who live by dis^ 
honest means ; and considering theft as a regular vocation, pasi 
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through all the gradations of simple larceny into the higher de-^ 
partments of robbery and burglary. It so happened that aboul 
the time of passing the act for amending the penal laws, there 
was accumulated iu the gaol of the city and country of Phila- 
delphia, a great number of persons who had been convicted of 
these and other bfamous crimes, and were either pardoned by 
the mercy of the government, or had undergone the punishment 
(and some of them the repeated punishment) of the pillory and 
whipping-post. These wretches, hardened by the nature of the 
punishment they had sustained, shut up together in idleness^ 
freely supplied with liquor, witnesses of each other's debauchery, 
instructing the inexperienced in the arts of villainy, and mutually 
corrupting and corrupted by each other, were a melancholy proof 
of the inefficacy of our former laws, and they were well prepared 
to despbe the new. In order to clear the gaol, and accommo^ 
date it to the operation of the new system, these offenders were, 
from time to time, discharged, and as soon as they were at li- 
berty, they returned to their old vocation. 

It is a fact well known, that among all the convicts which first 
fell under the correction of the new law, scarce a new face ap- 
peared. Most of those who were convicted of the two offences 
in question, were sentenced to undergo an imprisonment of five, 
seven, or ten years ; and had these sentences been strictly en- 
forced, the benefit of the new system would have been apparent, 
and these crimes would have become rare. 

Of all offenders these are the most incorrigible. Other of* 
fences are seldom repeated: but a person once devoted to any 
species of theft, is seldom reclaimed by any terrors he has under*^ 
gone, ^or any mercy he has received. Reformation, though not 
impossible, inust be the work of much time. A strict execution 
of the act was, therefore, essential to its success. But it unfor* 
tunately happened,- that they were scarcely convicted^ before 
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many of them were again loose upon the public. Pardons^ so 
destructive to every mild system of penal laws, instead of being 
thought dangerous, were granted with a profusion as unaccount- 
able as it was mischievous : aiid escapes, which ought to have 
been guarded against by the most vigilant care, were multiplied 
to an alarming degree. Sixty-eight different persons were con- 
victed of these offences previous to the year 1790. Of these, 
twenty-nine escaped, and thirty have been pardoned, five exe- 
cuted for capital offences committed after their escape, and one 
killed in an affray. 1 doubt whether any one male offender served 
out the time to which he was condemned by the sentence of the 
court ; and it is certain, that there is not, at this time in gaol, a sin- 
gle person under a sentence pronounced previous to the year 1791 • 
When to these abuses it is added, that the system itself was de- 
fective in requiring the criminals to be employed abroad, whioh 
gave them opportunities for intoxication, and hardened them 
against shame ; that their labour was not equal to that which it 
is the lot of poverty to endure, while their fare was much better ; 
that there were no places for solitary confinement, nor power to 
inflict it, and no real increase of punishment for a second of- 
fence; we may readily conjecture, that the operations of the 
system must have been not only impeded but perverted. 

The defects of the system were corrected in 1790; the execu- 
tion of it has been diligently attended to by the inspectors, and 
the prerogative of pardon, since it has resided in a single magi- 
strate, is no longer weakly exercised. 

Out calculations ought, therefore, to be made on the ope- 
rations of the corrected system during the two last years. 
From an inspection of the table, it is evident these crimes have 
greatly decreased during that period. The convictions in those 
two years are, upon an average, considerably less than those in 
any two years which precede them. 
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^ But, under all the difficulties which, at first, it encountered, 
and without allowing for re-convictions, which swell the account, 
let us examine what has been the general effect of the system, on 
these crimes, since it was first adopted. Referring, therefore, to 
the table, and excluding the year 1778, in order to make the 
time previous and subsequent to the act as equal as we can, the 
account will stand thus : 

Befwt the act. SSncf the act. 
Convicted, 8^1 104 

Convicted partially, 9 10 

Acquitted, 42 20 



Total tried, 132 134 

From this statement it appears, that more persons were tried 
for these offences, while they were capital, than since the punish- 
ment has been lessened; atkd if we allow for re-convictions the 
difference will be much greater. It is true, the number of 
persons convicted in the former period, is less than that of those 
convicted in the latter; but in this (as well as in the number of 
partial acquittals) I see nothing but the humane struggles of the 
jury to save the offender from death. At that period the acquit- 
tals were more than half the number of the convictions : since 
the change in our laws, they do not amount to afourth.'-^A 
proof how much the severity of a law tends to defeat its 
execution* ! 

* THE FOLLOWING CASE IS FROM DALLAS'S AMERICAN REPORTS. 

The Commonwealth^ v. Dillon. 
4 Dallas, 116. 
The prisoner (a boy about 1<3 years old) M^as indicted for arson, in bnming 
several stables, containing hay, &c. He was examined before the mayor of 
the city of Philadelphia, on the 580th of December, 1791, and then confessed 
the commission of the offences, M^ith which he was charged ; but as his own 
confession was the principal evidence (indeed tiiere was no other posit^e 
evidence) against him, his counsel insisted that it was obtamed under sadi 
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It is probable that the number of these crimes would bare 
been less, had a greater difference been, made between their 



duresse, accompanied with threats and promises, as destroyed its legal credit 
and validity. The evidence on that point was, substantially^ as follows : — 

On the 18th of December, the prisoner was committed to the jail of Fhila* 
delphia, and the next day was taken before the mayor ; but at that time he 
made no confession. On the 18th add 19th of December he was visited and 
interrogated by several respectable citizens, who represented to him the enor* 
mity of the crime, urged a free, open, and candid confession, which wonld so 
excite pnbUc compassion as, probably, to be the means of obtaining a pardon ; 
while a contrary course of conduct would leave him, in case of a conviction, 
without hope ; and they added that they would themselves stafid his friends, 
if he would confess. The inspectors of the prison endeavoured, likewise, to 
obtain from hun a discovery of his offences, and of his accomplices. They 
carried him into the dungeon; they displayed it in all its gloom and horror; 
tiiey said that he would be confined m it, dark, cold, and hungry, unless he 
made a full disclosure ; but if he did make a disclosure, he should be well 
accommodated with room, fire, , and victuals, and might expect pity and 
fiivour. The prisoner contmued to deny his guilt for some time -, and wheo 
his master visited him, he complained of the want of clothes, fire, and nourish* 
nuent. At length, however, on the 19th of December, he made successive 
acknowledgements of the facts contained in his confession, which was formally, 
and to all appearance voluntarily, made before the mayor on the succeeding 
morning, and which was repeated with additional circumstances, at subsequent 
periods. 

In the prmnet^i drfenee various authorities were cited, principally to guard 
the jury against the danger of mere presumptive evidence, and an extorted 
confession of guilt, through force, hope, or fear, particularly in the cas^ of an 
infant. 

For the Commomeealth. — The confession was delivered before the mayor,- 
and afterwards repeated and enlarged, without the least appearance of con* 
straudt or terror. No pabliif officer has improperly attempted to excite fear 
or hope, as the medium of extorting a discovery; and all that was said, or 
done, in that respect, proceeded from the avowed friends of the prisoner, and 
the known promoters of humanity. Besides, the confession itself bears intrin* 
sic marks of sincerity and truth; and neither the wildness of the boy's motive 
for committing the crimes, nor his youth, can afford a satisfactory answer to 
the charge. Foit» 70. And after all, to destroy the legal effect of the confes* 
sion as evidence, it must be proved, 1st, that previous improper means wera 
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{NiQishmeDt and that of simple larceny. Perhaps it Qiight have 
a beneficial effect, if solitary confinement and coarse fare were a 

employed ; and Sdly^ that the confession was the iiumediate consequence of 
those improper means. 

By the Court* — ^The fact of the arson is established ; and it only remains to 
decide, whether it was committed by the prisoner? . The proof against him^ 
depends upon his own confession, slightly corroborated by the testimony of 
two witnesses. The confession was freely and voluntarily made, was fairly 
and Openly received, before the mayor ; and therefore, it was jregularly read 
in evidence. But still, it has been urged, that it was thus apparently well 
made before the mayor, in consequence of improper measures previously pur* 
tned by the boy. The interference of the inspectors of the prison was certainly 
irregnlar ; though the public anxiety, iu which they participated, upon this ex* 
traordinary occasion, may be admitted as an excuse. The manner in which h^ 
was urged, though not threatened, by the citizens who vbited him, may like« 
wise be objectionable. But is it reasonable to infer, that all the prisoner's 
confessions were falsely made under the influence of those occurrences? 
Consider the nature of tlie offence. It cannot be openly perpetrated ; for it 
would be instantly prevented ; and if it is secretly perpetrated, how, generally 
•peaking, can the offender be detected, but by his own declarations? If such 
declarations are voluntarily made, all the world will agree, that they furnish 
the strongest evidence of imputed guilt. The hope of mercy actuates almost 
every criminal, who confesses his crime; and merely that he cherishes the 
hope, is no reason, in morality, nor in law, to disbelieve him. The true 
point for consideration therefore is, whether the prisoner has falsely declared 
himself guilty of a capital offence? If there is ground even to suspect, that he 
has done so, God forbid that his life should be the sacrifice ! while, therefore^ 
on the one hand, it is remarked, that all the stables set on fire, were in the 
neighb^nrhood of his master^s hojise ;  that he has, in part, communicated the 
facts to another boy ; that his c6iiduct«,had excited the suspicion of a girl who 
knew him; and that he expressed no wish. to retract the statement, which he 
had given : the jury will, on the other hand, remember, that if any enter* 
tain a doubt upon the subject, it is their diity to pronounce an acquittal. 
Though it is tlieir province to administer justice, and not to bestow mercy; 
and though it is better not to err at all ; yet, in a doubtful case, an error on 
the side of mercy is safer, is more venial, than error on the side of rigid 

justice. Verdict f Not Guilty » 

The humanity of the jury being gratified by an aequiital of the pnaener from ihB 
eapital charge: he was indicted and convicted on the same facts, for a misdemeanor^ 
By the r^m (four penal code, anon is no longer a cng^ital crime* 
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necessary paVt of the puQishment. At present, it forms no part 
of the sentence on the criminal, but is inflicted at the discretion 
of the inspectors, on '^ the more hardened offenders.'^ This is 
so indefinite a description, that this salutary rigour may be either 
capriciously inflicted, or weakly withheld ; and as it is not the 
certain consequence of the ofience, it can be no check upon the 
mind of the offender* 

It might be sound policy to make a distinction between the pu-* 
nishmeut of those who commit these offences, armed with dan- 
gerous and mortal weapons, and of those who do not indicate 
such violent intentions. Such a distinction prevaib in the laws of 
Connecticut, and also in those of Milan : and I understood from 
the nephew of the Marquis Beccaria, while he was in America, 
that beneficial effects had resulted from this discrimination. 

These crimes are still punished with death in the first instance, 
when committed by any person, sentenced to hard labour, after 
an escape ; and, also, on the second conviction, if the offender 
was pardoned for the first. A similar provision is found in the 
laws of Denmark, where robbery is not in the first instance a ca- 
pital offence, and where (Mr. Howard assures us) night robberies 
are never heard of*. 

It is evident from this examination, that the principle of the 
new system, properly modified, coincides with the public safety 
as much ati with the dictates of humanity. The happy result of 
thb experiment is an encouragement to proceed still further. I 
have already observed, that no offenders are so incorrigible as 
robbers and burglars, and on few crimes could the experiment 
have been made with so little prospect of success as on these I 



«4»i 



 0«ward ou Prisona, p. 76.-»WiUiams on the North. Gov. v. i. p. 353. 



BRADFORD. fi71 

have been considering. Succeeding in this^ there is little to ap- 
prehend from extending it to other crimeS; which, though still 
capital, are not of the deepest dye. ^ 

Counterfeiting the Coin. 

The mpnstrous folly of considering this offence as an usurpation 
of sovereignty, and therefore a species of high treason, is past : 
and it may now be safely ranked with other base frauds against 
individuals. The edict of the Duke of Tuscany considers the 
coining of false money as grand larceny, and punishes it as such. 
Thb crime is not capital in Massachusetts, nor in Connecticut^ 
nor in Maryland, nor in North Carolina, as far as relates to fo- 
reign coin ; and to every reflecting mind, which is not still en- 
slaved by ancient errors, the punishment of death must appear to 
be far beyond the demerits of the offence. Is it wise, or is it just, 
to confound together dissimilar crimes, and to involve him who 
debases a piece of money, in the same punishment with him who 
is guilty of deliberate murder ? 

There is no substantial reason for making this crime capital, 
which does not equally apply to that of forgery. In the present 
atate of society, paper n^ociations require as much protection as 
the coin. The latter offence, in general, is more easily commit- 
ted ; and a single act of forgery may be more injurious to the in- 
dividual than many acts of counterfeiting the coin. Yet, we find 
the paper of the banks, promissory notes, and bills of exchange, 
sufficiently safe under the mild system of our laws. It is true, 
various acts of assembly made it a felony of death to counterfeit 
and utter the continental bills of credit : but it has been already 
stated, that no beneficial consequences resulted from this severity. 

Rape. 

William Penn considered imprisonment, stripes, and hard la- 
bour as a punishment adequate to this crime, and sufficient to 
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check the commission of it. The grand Duke of Tuscany pre^ 
scribes imprisonment at labour, varied as the circumstances may 
require. The legislature of Vermont^ so late as the year 1791^ 
has followed the humane example, and in that state, death is no 
longer inflicted on this offence. 

If any one, mistaking the end of punishment, and more intent 
on vengeance than the prevention of the crime, deems this cluuh 
tisement too light, a visit to the penitentiary house lately erected as. 
part of the gaol of Philadelphia, will correct the opinion. When 
be looks into the narrow cells prepared for the more atrocious 
offenders : — when he realiases what it is to subsist on coarse fare;, 
to languish in the solitude of a prison ; to wear out his tedious 
days and long nights m feverish anxiety ; to be cut off from his 
family, from his friends, from society, from all diat makes life 
dear to the heart ; when he realizes this, he will no longer think, 
the punishment inadequate to the offence. 

Arson. 

This offence may be committed so secretly, that it is seldoifk 
possible to collect proof sufficient on a chai^ge that is capital. 
Other crimes are committed in the presence of witnesses, or are 
attended with circumstances which point out the criminal : but in 
arson there are no eye-witnesses? the presumptive proof M'ill seU 
dom be violent, and confessions are only to be expected from the 
ignorance of slaves and children. These confessions (too gene« 
rally extorted by promises or threats) come before the jury in so 
questionable a shape, that they are often disregarded. 

Hence the severity of the punishment, in this case, leads in a 
peculiar manner to impunity. The proof is so difficult, that ju* 
ries are justified in acqmtting, and die objects convicted are such 
as the executive is prompt to pardon. . Of five persons convicted 
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9F this crime^ bnly one was executed.^^rThis was a negro woman 
in a distant county, 

* 

The crime of arson extends only to the wilful burning of a 
dwelling-house, certain public buildings, or a bam, having hay or 
com therein. Every other species of property may be maliciously 
destroyed by fire, without incurring the forfeiture of life. Hence, 
ships and other vessels in harbour or on the stocks, hay and grain 
in stack or barrack, magazines of arms and provisions, store- 
houses of every description, mills, theatres, and distilleries, are 
not protected by tliese high terrors of the law: and to bum theM 
is considered merely as a misdemeanour at common law. Here 
then is a fair opportunity for comparison. Has the milder pu^ 
nishment encouraged these malicious crimes ; or, has the terror of 
death, hung up on high, deterred offenders from the crime of 
grson ? The following fact will answer the question* Since the 
revoltUian twelve persons have been indicted for the crime of 
arson; and only two for any other species of malicious burning f 

In New Hampshire and Massachusetts this crime is not ca« 
pital if committed in the day-time : nor in Connecticut, '^ if no 
prejudice or hazard to the life of any person happen therefrom/' 
To bora public vessels or magazines of provision in time of warf 
being a species of treason, is indeed capital in that state : but it 
is not so if the same offence be committed in time of peace. I 
pannot learn that these distinctions have any effect, or that the leps 
pffence b more frequent than the greater. 

Upon the whole, it seems that solitude and hard labour will be 
a punishment for this crime, as efficacious, and more advantageous 
to the public, than death* The offender may be reformed and 
become a useful citizen, and he may be compelled to repair, by 
bis estate or bis labour, the injury he has done. This was for* 
saeijy required in most cases by the laws of William Peno ; but| 

X 
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at present, is swallowed up by the legal lAwm, wbiob mef^ t&tf 
private in the public wrong: a maxim, invented by fiscri M 
feudal ingenuity, to prevent the claims of the injured party from 
nterfering with the fcMrfeiture to the crown and the escheat to the 
lord. 

Murder. 

Murder in its highest degree, has generally been punished with 
death, mA it is for deliberate assassination, if in wttj case, that 
this puirishment will be justifiable and usefnh Existeniee h tht 
first blessing of Heaven, because aU others depeiid upon it. Itt 
protection is the great object of civil society, an) gov^mmentd 
are bound to adopt every nfieasure which is in uiy degree essentiAl 
to its preservation. The life of die deliber^e assassitt can be of 
little worth to society, and it were better that ten sueli atrocidin 
criminals Aould suffer the penalty of the present system, than 
that one worthy citizen ^ould perish (^ its abolition. The 
crime imports extreme depravity, and admits of no reparation. 

** But why should caqpital punishments have a more powerAd 
effect on these than on other offenders ^ I have air ea^ observe!^ 
that the fear of death is imiversal and impressive : and fliat its 
beneficial effects are defeated principally by the hopes of in^unity. 

We have had no experience what its effect will be when it h 
applied to a single crime of such a n^iture as to exclude die hopes 
of pardon. In such a case, where an execution would be as rare 
as it is dreadful, die wholesome terror of the law would be 
wonderfully increased : and tins is one reason wliy a less ptuiish^ 
ment should be adopted for other crimes. 

If we aeek a ponishment capable of impressing It strong and 
laeting terror^ we sfaaU find it in m exe€utien rartfy occurrii^, 
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solemnfy conducted^ and iniicted in a caare^ tvbere the feelings of 
mankind acquiesce in its jmticef and do not revolt at its severity. 

£ut \vhile I contend that this is the most powerful curb of hu- 
man governments^ I do not affirm that it is absolutely neceas^y or 
that a milder one would be insufficient. It is possible that the 
further diffiision of knowledge and melioration of manners^ may 
render capital punishments unnecessary in all cases : but until we 
have had more experience, it is safest to tread with caution on 
such delicate ground, and to proceed step by step in so great a 
work. A few years' experience is often of more real use than all 
, die theoiy and rhetoric in the world. One thing, however, is 
clear. Whatever be the punishment infficted on the higher de- 
grees of murder, it ought to be widely different from that of 
every other crime. If not different in its^ofirre, at least let there 
be some circumstance in it, calculated to strike the imagination, 
to impress a respect for life, and to remove the temptation which 
the viUain otherwise has, to prevent the discovery of -a less crime 
by the commission of a greater. 
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1 HE design of punishment is said to be, Ist^ to reform the 
p^rsoifrwho sttffers it: ^ly, to prevent the perpetration of crimes, 
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by exiting terror in- the mindB of spectators: mi, Sdly^ to re^ 
move th^se persons from society, ivho have manifested, by their 
tempers and crimes, that they are unfit to live in it. 

I. The reformation of a criminal can never be effected by » 
public punishment, for the following reasons : 

Ist, As it is always connected with infamy, it destroys in hint 
the sense of shame> which is one of the strongest out-posts of virtue. 

2diy. It is generally of such short duration, as to produce 
none of tlose changes in ho^y or mind, which are absolutely 
necessary to reform obstinate habits of vice. 

Sdly. Experience proves, that public punishments have in* 
creased propensities to crimes. A man who has lost bis character 
at a whipping-post, has nothing valuable left to lose in society. 
Pain has begotten ins^sibility to the whip ; and infamy to shame. 
Added to his old habits of vice, he probably feeb a spirit of re- 
venge against the whole community, whose laws have inflicted his 
punishment upon him; and hence he is stimulated to add to the 
number and enormity of his outrages upon society. The long 
duration of the punishment, when public, by increasing its iiir 
famy, serves only to increase the evils that have been mentioned. 
The criminals, who were sentenced to work in the presence of 
the City of London, upon the Thames, during the late war, were 
prepared by it, for the perpetration of every crime,, as soon as 
they were set at liberty from their confinement. I proceed, 

II. To shew, tbat public punishments, so far from preventing 
crimes by the terror they excite in the mmds of spectators, are 
directly calculated to produce them. 

All men, vvhen they suffer, discover dither fortitude, imeii«- 
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MHty, or distress. Let us inquire into the effects of each of 
diese upon the minds of spectators. 

1st. Fortitude is a wtue ^, that seizes so forcibly upon our 
esteem, that wherever we see it^ it never fails to weaken, or to 
obliterate, our detestation of the crimes with which it is con^ 
nected in criniinals. '^ I call upon you/' said major Andre at the 
place of execution, to his attendants, ^' to bear witness, gentle- 
men, that I die like a brave man.'' The effect of (his speech 
upon the American army is well known. The spy was lost in 
tlie hero : and indignation^ every wliere; gave way to admiration 
and praise. 

fidly* If criminals discover insensibility under their punish- 
ments, the effect of it must be still more fatal upon society. 
It removes, instead of exciting terror. In some instances, I 
conceive it may excite a desire in the minds of persons whom 
debt or secret guilt has made miserable, to seek an end of their 
distresses in the same enviable apathy to evilf . Should this in- 



* At the begUming of this month were executed, at Heave-tr^e-Ganows, 
Exeter, William Snow, for hoase-breaking, and James Waybouru) for high* 
way-robbery. Snow declared that day to be the happiefit of his life; and<ex- 
liorted the spectators to avoid his errors. He had hung but a few seconds^ 
when the rope slipped from the gallows, and he fell to the ground. It is im- 
possible to describe the feelings of the multitude at the thought of his bein^ 
again suspended ; yet was this pamful interval less afflicting to tlie patient 
lofierer than to the spectators. Snow heard their sorrowful exclamations, and 
said, with an air of compassion, ^ Good people, be not hurried ; I am not 
hurried ;\I can wait a little." And^ the executioner wishing to lengthen the 
rope, Snow calmly waited till his companion was dead, when the rope was 
taken from the deceased's arms, In order to complete the execution of Snow, 
v/ko was a second time launched firom the cart, amidst the tears of thousands. 
Biaoricdl Magaziney FA. 1789. 

t His Majesty having granted a pardon to the female convicts in Newgate, 
wliose sentences have been respited, an condition of being transported to the 
«oaBl of Vfiw South W«l«i| soveoteea of them, with becoming subnussion, 
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seosibility be connected with cheeifulness, Mrhich is sometimes 
the case, it must produce still more oninendly effects upon so«- 
ciety. But terrible must be the consequence of this insensibility 
and cheerfulness, if they should lead criminals to retaliate upon 
the inhuman curiosity of spectators, by profane or indecent in- 
suks or conversation* 

5dly* The effects of disiress in criminals, though less obviousj; 
are not less injurious to society, than fortitude or insensibility. 
By an inmiutable law of our nature, distress of all kinds, when 
seen, produces sympathy, and a disposition to relieve it This 
sympathy, in generous minds, is not lessened by the distress being 
the offspring of crimes : on the contrary, even the crimes them- 
selves are often palliated by the reflection that they were the un- 
fortunate consequences of extreme poverty-*-of seducing com- 
pany — or of the want of a virtuous education, from the loss or 
negligence of parents in early life. 

While we pity, we secretly condemn the law which inflicts the 
punishment : hence arises a want of respect for laws in general, 
and a more feeble union of the great ties of government* 

4thly. But it is possible the characters or condnct of crimi- 
nals may be such, as to excite indignation or contempt instead of 
pity, in tbb minds of spectators. Let us then inquire, briefly, 
into the effects of these passions upon the human mind. Every 
body acknowledges our obligations to universal benevolence ; but. 
these cannot be fulfilled, unless we love the wh<rie hmnan race,, 
however diversified they may be by weakness or crimes. The' 
indignatioa or contempt which is felt for this unhappy part of 
the gseat family of fnankiod, aiiiat necessarily extiMguiah a huge 
portion of this universal love. 

accepted the royal favour j bnt the other «i« obstinatdy chose death, rather 
than a removal from their cpmiectiopi.— ^iftoKfsI Mt^msUu, jpA. 1789. > 
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It is 4h^ prero|^ve of God aloae^ to coBteipplate ike yicea of 
Imd m9n^ wit|iO!iit widbdrawiDg from them the support of his 
b^n^v^l^BC^* Henoe vm find, when he appeared in the world, 
in ^ penson of his Sob, he did not exclude criminals from the 
bcAefitf of Im goodness^ He itismissed a woman caught in the 
perpetrallOin of 'a crime, whidi was capital by the Jewish iaw^ 
with It fri^dly admonition ; and he opened the ^tes of paradise 
to a d;i9g thief. 

5thly. But let us suppose, Aat criminals are viewed without 
s^p9ithy-*-4ndignatioDr— or contempt, — Tbb will be the case, 
either when the spectators are themselves hardened with vice, or 
ydhsa Ihey Bare too young, or too ignorant, to connect the ideas of 
crimes and pumshments together. Here, then, a new source of 
iwgury arises from die public nature of punishments. Every por- 
tion of them will appear, to spectators of this description, to be 
mere arbitrary ucts of cruelty : hence will arise a disposition to 
exercise the same arbitrary cruelty over the feelings and lives of 
their fellow-creatures. To see blows, or a halter, imposed in 
cold blood upon a criminal, whose passive behaviour, operating 
yfUh the ignorance of the spectators, imjicates innocence more 
t}iaa vice, cannot fail of removing the natural obstacles to vio- 
lence and murder in the human mind* 

6thly. Public punishments make many crimes known to per-^ 
sons who would otherwise have passed through life in a total ig- 
ngrance of them. They moreover produce such a familiarity in 
the nunds of spectators, with the crimes for which they are in- 
flicted, that, in some instances, they have been known to excite 
a propenttty for them. It has been remaiked, that a certain 
immorality bas always kept pace with public admoniuons in the 
duwches in the eastern atates. In proportion as this branch of 
ecclesiasdcal discipline has declined, fewer children have been 
bom out of wedlock. 
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^thly. Ifoominy is universally acknowledged to be a wdrse 
punishment than death. Let it not be supposed, from this cir-^ 
cumstance, that it operates more than the fear of death in pre- 
venting crimes. On the contrary, like the indiscriminate punish-- 
ment of death, it not only confounds and levels all crimes, but 
by increasing the disproportion betv^een crimes and punishments, 
1^ creates a hatred of all law and government ; and thus disposes 
to the perpetration of every crime. Laws can only be respected 
and obeyed, while they bear an exact proportion to crimes. — 
The law which punishes the shooting of a swan with death, in 
England, has produced a thousand murders," rf or is this all the 
mischievous influence, which the punishment of ignominy has 
upon society. While murder is punished with deadi, the man 
who robs on the highway, or breaks open a house, must want 
the common feelings and principles which belong to human 
nature, if he does not add murder to theft, in prder to screen 
himself, if he should be detected, from that punishment which 
is acknowledged to be more terrible than death. 

It would seem strange, that ignominy should ever have been 
adopted as a milder punishment than death, did we not know 
that the human mind seldom arrives at truth upon any subject^ 
till it has first reached the extremity of error, 

fithly* But may not the benefit derived to society, by em- 
ploying criminals to repur public roads, or to clean streets, over- 
balance the evils that have been mentioned i I answer, by no 
means. On the contrary, besides operating in one, or in all the 
ways that have been described, the practice of employii^ crimi- 
nals in public labour, willjrender labour of every kind disrepu- 
table ; more especially that species of it, which has for its ob- 
jects the convenience or improvement of the state. It is a well- 
known fact, that white men soon decline labour in the West 
XndieS; and in the southern states^ only because the agriculture. 
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lind mechanical employments of those countries, are carried oil 
chiefly by negro slaves. But I object further to the employment 
of criminals on the high-ways and streets, from the idleness it 
will create/ by alluring spectators ' from their business, and 
thereby depriving the state of greater benefits from the in* 
dustiy of its citizens, than it can ever derive from the labour 
of criminals. 

The history of public punishments, in every age and country, 
b fuU of facts, which support every principle that has been ad- 
vanced. What has been the operation of the seventy thousand 
executions, that have taken place in Great Britain from the year 
1688 to the present day, upon the morals and manners of the 
inhabitants of that island? Has not every prison-door that has 
been opened, to conduct criminals to public shame and punish- 
ment, unlocked, at the same time, the bars of mciral obligation 
upon the minds of ten times the number of people i How often 
do we find pockets picked under the gallows, and highway rob- 
-beries committed in sight of a gibbet ? From whence arose the 
cbnspiracies, with assassinations and poisonings, which prevailed 
in the decline of the Roman Empire i Were they not favoured 
by the public executions of the amphitheiatre ? It is therefore to 
the combined operation of indolence, prejudice, ignorance, and 
the defect of culture of the human heart, alone, tbat.we are to 
ascribe the continuance of public punishments, after such loiig 
and multiplied experience of their ineflkacy to reform bad men^ 
or to prevent the commission of crimes. ^ 

If punishments were moderate, just, and private, they would 
exalt the feelings of public justice and benevolence so far above 
the emotions of humanity in witnesses, juries, - and judges, that 
they would forget to conceal, or to palliate crimes; and the 
certainty of puoidioient, by extinguishing all hope ' of pardon in 
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die cfiffiind, wovld kad him to ooDBect tbe begiimiBg of hm 
repentance niritb Ike last mcvds- of his sentence of eondemnation. 
To obtain this great and Mdutaiy end, Ifcere ih6uld exist certain 
portions of punishment, both in duratioo and d^ree, nvbich 
should be pkced by hiw beyond the poww of the discretioBaiy 
court before mentioiied, to sbortai or mitigate, 

I have said nothing upon the manner of inflicting death as a 
pooishment for crimes, because I cxwaider it as «i improper 
punishment for amf crime. Even murder itself b propagated 
by the punishment of death for murder. Of this we have a 
remaricable proof in Italy. The duke of Tuscany, soon aftar 
die publicadon of the marquis of Beccaria's excellent treatise 
upon dus subject, abolidied death as a punishment for murder. 
A gentleman, who resided five years at Pisa, informed me, diat 
only five murders had been perpetrated in his dominions in twen^ 
jeani. The same gendeman added, that after his residence in 
Tuscany, he spent three mondis in Rome, where death is still 
the pun i Ji me nt of murder, and where executions, according to 
Dr. Moore, are conducted widi peculiar circumstances of public 
parade. During this short period, there were sixty murders 
committed in the precincts of that dty. It is remarkable, the 
manners, principles, and religion, of the inhabitants of Tuscany 
and Rome, are exactly the same. The abolition of death alone, 
us a pumshment for murder, produced this difference in the 
moral charact^ of tbe two nations. 

I suspect the attachment to death, as a punbhment for murder, 
in minds otherwise enlightened upon the subject of iei^ttal pu- 
mshments, arises firom a false interpretation of a passage cancained 
in the Old Testament, [wfod diat is, ^' he that sheds the Uood of 
man, by man shall his blood be shed.'' This has been supposed 
to imply that blood could^only be expiated by Uood.. But I am 
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Aspoaed to believe, ivkh a late commeiitater* upon dus text cf 
Scripture, that it is rather a prediction than a law. The kagiiage 
of it is simplj, that such will be the depravity and folly of mao, 
Hiat murder, in evi^ry age, ahaM beget nuirder. Laws, dierefore, , 
which inflict death for murder, are, in my opinion, ae nnchiiitian 
as those which justify or tolerate revenge ; for the obligatioBi 
of Christiuiity opon individuals, to promote repentance^ to feigpve 
iiyuries, and to discharge the duties of uninrenal benevolenee, am 
equally binding upoa states. 

The power over fauoum life, is the sole prerogalwe^f him who 
gave it. Human laws, therefore, rise in rebellion agnnst lUs 
prerogative, when they transfer it to human hands. 

If society can be aeeured from violence, by Gonfining the mmii- 
derer, so as to prevent a repetition of his crime, the end fi£ 
extirpation will be answered. In canfinemeat, he may be f^ 
formed; and if diis should prove impracticable, he may be 
restrained for a term of yean, that irili» probably, be coend 
with his life. 

Tk^re was a time, vdien the punishnKntsiof captives mtik death 
or servitude, and Ae indiscrkninate deslme^n of peaced>le hua- 
brndmen, women, and ehiUren, weie tfionght to be essential to 
the success of war, and the safety of alatai. But expeiienoe has 
taught us, that this is not the case. And in proportion as hu- 
manity has trium(Aied (dver these «iaums of false policy, wars 
have heen less frequent and tenriUe^ and nations have enjoyed 
ki^er intervals of internal tranquillity. The virtues are all parts 
of a cirde. Whatever is husaaAe, id w]se>««-whatever is wise, js 
just--— and whatever is wise, jivt, and humane, will be found to be 
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* TheReveraad Mr. WiUiaai Vaner^ia iliaseoaa4<vaL of Jiomsim of Ike 
literary and PhUosophiGal Soiciaty of MancMter. 
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the true interests of states, whether criminals or foreign enemief 
Ere the objects of their legislation. 

A worthy prelate of the charch of England^ once said, upon 
seeing a criminal led to execution, '^ There goes my wicked 
self." Considering the vices to which the frailty of human natiire 
exposes whole families of eveiy rank and class in life, it becomes 
US, whenever we see a fellow-creature led to public infamy and 
pain, to add further ; '^ There goes my unhappy father, my 
unhappy brother, or my unhappy son," and afterwards to ask 
ourselves, whether jpnVafe punidbments are not to be preferred 
to public. 

For the honour of humanity it can be said, that in every age 
and country) there have been found persons in whom uncorrupted 
nature has triumphed over custom and law. Else, why do we 
hear of houses being abandoned near to places of public execu- 
tion i Why do we see doors and windows shut on the days or 
hours of criminal exhibitions i , Why do we hear of aid being 
secretly afforded to criminals, to mitigate or elude <the severity 
of their punishments? Why is the public executioner of the 
law an object of such general detestation i These things are 
latent struggles of reason, or rather the secret voice of God 
himself, speaking in the human heart, against the folly and 
cruelty of public punishment. 

I shall conclude this enquiry by observing, that the same false 
religion and philosophy,^ which once kindled the fire on the altar 
of persecution, now doom the criminal to public ignominy and 
death. In proportion as the principles of philosophy and Chris- 
tianity are understood, they will s^ree in extinguishing the one, 
and destroying the other. If these principles continue to extend 
their influence upon government, as they have done for some 
years past, [ cannot help entertaining a liope, that the time is 
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iiot ^ry distant^ Mrhen the gallows^ the pillory^ the stocks, the 
whipping post, and the wheel-barrow, (the usual engines of pub- 
lic punishments) will be connected with the history of the rack 
and the stake, as marks of the barbarity of ages ^and countries, and 
as meladcholy proofs of the feeble operation of reason and 
religion upon the human mind. 
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E^tTRACT VftOM AN EsSAT ON CRIMES ANB PUNISH- 
MENTS, BY THE Rev. Wixliam Turner. Reab 
March ^, 1785. 

I. As jiuman punishments cannot rise beyond a certain heightj, 
if the severer ones begin to be inflicted too low in the scale ol 
offences, the highest pumshments wiU be brought into use loug 
before we reach the highest offence ; the necessary consequence 
of which must be, that crimes of different degrees of enormify 
will be punished equally. From hence it will as necessarily 
follow, that such crimes will be looked upon as indifferent with 
respect to each other. Habitual offenders are accustomed ta 
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estiniftte crimes by their consequences, and not by ikek moral 
turpitude ; ^benever, therefore, the ciril magistrate makes no dif^ 
fcrence between the punishment, they will be apt to make as 
litde difference between the commisaion of one, two, or more 
of them, according as it may suit their present convenience, or 
occasion less danger of detection*. Thus, if bodi robbery and 
murder are punished equally, the highwayman will naturally argue 
with himself thus : ^ I shall be liable to the same punishment 
whether I rob this man, or whether I rob and murder him too ; 
but if I rob him only, I leave an informer, who will endeavour to 
bring me to justice ; my safest way, therefore, is to put an end 
to him at once, and so place an effectual bar to all information, 
at least from that quarter/' TUs b the reason which Judge 
Blackstone assigns, though there may probably be others, why in 
7rance Aey seldom rob but they murder dso ; whereas in CSiina, 
where murderers only are cut to pieces, they often rob, but never 
murderf** And he at the same time answers the question, '^ why 
does not this principle operate in England, as well as in other 
countries ;'' by shewing, that though the same punishment is pro- 
vided both for robbery and murder, yet the robber has many 
chances of escaping, while the morderer is almost sure of having 
hb sentence stricdy executed ; besides that, a difference is made, 
bodi in Ae txpedjAom aid solemni^ of the execution, and in die 
snbsequent disposal of tiie body* 

2. Again, if the same punishment must serve for different 
crimes, and the highest punishment is an inadequate satisfaction for 
the highest crime, for many crimes it must be more than a satb 
fiiction, and therefore, worse ; .that is, more detrimental to society 

* Cm tliere be m better reason given, ivby footpads more frequently accom* 
y«ny tbeir depredatloBt with cimelty, than faighwaymea on honeback, than that, 
«ilfae]r0vmore eaaily pam^i, k is^ their bauaess to render the sofferera io> 

t Cornm* B« !?• c. 1. p« 18* 
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ftaa the crime itself. The laws of Draco, we are told, were 
made on a different principle; fce conceii^ed diat the least of- 
fedces merited death, and he could find no greater punishment 
for the highest. But however those divines may determine on 
this subject, who contend, that every sin, being an offence against 
an Infinite Being, is deserving of an infinite and eternal punish-^ 
ment, yet certainly no politician will admit this lawgiver's prin- 
ciple. And we need not wonder that his dreadful code, empha* 
tically, but properly, said to have been written in blood, vras not 
suffered to continue long in force. 

But thb evil is of still greater consequence, as it leadii to 
another of much more fatal tendency — for^ 

3. The too great severity of punishmesfs hinders the execution 
of the laws, especiaUy of those which have for tfaeir olject 
crimes of a less atrocioos nature. In this case*, either tlie party 
tqured is ittdaced to negtect a prosecution, rather than cause the 
delinquents to be so heavily punished ; or if he be brought to a 
trial, the jury are le<l to violate their oath and perjure themselves 
to procure his acquittal : and if aH diis is not suffid^it to save 
bim, the Judge contrives to avail himself of some palliative cir« 
cmnstance which may justify a respite: so that it is a pretty 
certain fact, that of aH the criminals convicted in England upon 
capital indictments, scarcely one in three reaUy suffers the punish- 
ment appointed by the lawsf . 

Now it IS wisely observed by one who well understood human 
nature;};, and the observation is confirmed by constant experience, 
that crimes are more effectually prevented by the certainty, than 
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* See the "table of executiom at tbe «nd of Howard on Prisoni. 

t Blackstoae, B. It. c. l..p. 19. 
% Beccaria, c. vii. 
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liy the severity of their punishment. For * every offender^i when 
he reflects upon the very small proportion of convicts .that really 
suffer for their offences, naturally encourages himself with the re* 
flection, '^ why should not I escape as well as others f' And if> 
contrary to his own expectations, and to general probability, the 
punishment should, in the end, fall upon him, he does not so 
much consider it as the just recompence of his crimes, as lament - 
, his misfortune, in being marked out as the victim of an unjust 
and unreasonably severe institution. 

4. Further, the severity of punishment retards its execution^ 
even in the case of Uiose who actually suffer. 

NtUla unquam de morte hominis cunctatio hnga est, is a wise 
sentiment of the Poetf , which may be extended to all severe in- 
stitutions, and ought to have its due influence, as long as they 
continue in force ; though if it were merely on this account, all 
such institutions stand greatly in need of a reform. For the 
minds of the common people cannot easily, at such a distance of 
time, connect the punishment with the action that has occasioned 
it, and are tempted to consider an execution, when it takes place 
long after the offence committed by the sufferer, rather in the 
light of a cruel and terrible exhibition, than as the just conse-< 
quence of a particular violation of the laws of society .{ 



* Blaclutone has expressed this sentiment so much better, that I cannot 
resist the temptation to copy his words : 

Among so many chances of escaping, the needy and hardened offender over- 
looks the mnltitode that suffer : he boldly engages in some desperate attempt, 
to relieve his wants, or supply his vices } and, if unexpectedly the hand of jus* 
tice overtakes him, he deems himself peculiarly unfortunate, in falling at last a 
sacrifice to those laws, which long impunity has tanght him to contemn* Vol, 

iv, p, 19. 

t Jnvcnal. 

% Blacbtone, B» iv. c. 31* Vol. iv» p. Z97% 






TURNER- ^68 

These observations are intended to have a particular reference 
to capital punislunents ; whichi however defended by some polir 
tioians, appear to have beeq opposed of late by all the most re- 
i^pe^table writers on goverqment ^ ; . and indeed are certainly in 
most cases, if not universally, absurd and impolitic. 

Every wise and benevolent man will consider with himself, 
that as life is a blessing which he cannot give, so it behoves him 
carefully to examine his right to take it away. He will consider, 
that when mankind entered into society, they only gave up such a 
portion of their natural liberty, and submitted to only such a mea* 
sure of restraint, as was essentially necessary to secure to its 
members the advantages of society: and therefore, that if this 
important end can be answered without having recourse to the 
punishment of death, there is no right belonging to the magbtrate 
of inflicting such a punishment f. Now that, so hr from being 
necessary to answer this end, capital punishments are exceedingly 
impolitic, and as far as they operate, tend frequently to prevent 
it, the observations already made on seveice punishipepts ip ge<* 
neral, might be sufQcient to' sbontr, . 

But to these we may add, further, that the use of capital pu- 
oidmients argues a want of capacity in the legislature. It is^ ra« 
ther an expedient to get rid of certain inconveniences in society, 



* Sir Thomas More, Grotins, Coke, Beccaris, Montesquieu, Blackstone, 
Voltaire. 

t This seems to be a better argnment tiian the excellent Marqnis Beccaria's 
upon the subject, m. *' that no man has a right to take away his own life in a 
state of nature, and therefore cannot give up any such right to the Magistrate." 
(And Considerations on Crim. Law, p. 186.) For admitting that no man has 
such a right, it must be observed, that his right over himself, in a state of nature, 
is not what he gives up, but his right over others, when he enters into society. 
And it will bear a dispute, whether a man, entirely free from control, has not 
a right to estimate his loss by an injury, at what value he pleases* 

V 
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tbao an attempt to remedy them. It is easy enough^ uideed, for 
Ae magistrate to extirpate manldbd^ but it is his bmness to 
amend them, and make them happy. ** It is quackeiy ia govenK 
ment,'' says Blackstone, '< to apply too frequently the same oni** 
venal remedy, the ubimuin suppKcium — and that magistiale most 
be esteemed both a weak and a cruel surgeon, who cuts o£F every 
limb, which through ignorance or indolence, he will not attempt 
to cure *." 

The idea of cajntal punishments would naturally suggest itself 
in die infancy of a state. When any one had committed an 
offetice, and disturbed the peace of sodety, the question would 
then first arise, ** How shall we prevent these things f" And the 
answer most likely to occur to a set of barbarians would be, 
^ Extirpate the offender, and give yourselves no further trouUe 
about him^.'' But as dvilization increased, it would soon be 
found a wiser method, to provide such expedients as mig^t effec* 
turily induce the offender himself not to repeat his offence, deter 
otters from its future commiapiion, and at the same time, preserve 
9ft useful member to society. And thoti^h 1 will not undertake 
to determine universally, that in proportion as political govern- 
ments have advanced to perfection, substitutes for capital punish- 
ments have been more frequently introduced j;: yet I think it may 



* Blackstone, B. iv. c. 1. pp. 17. 18. 

t So the Hottentots have no fixed lawB to direct them in the iKstribntion of 
justice, and consequently, when any offence has been committed, there is no 
form of trial, or proportion of pnnishments to offences, but the Kraul (village) 
is called together, the delinquent is placed in tiie midst, and without further 
ceremony, demolished with their clubs, the chief striking the first blow. 

I Feudal times will furnish as with a striking exception. Every one will 
acknowledge the imperfection of this form of government; and yet, under it, 
almost all crimes were restrahied, (or more properly licensed} by pecuniary 
mulcts: and few capita] punishments were in use, except, most absurdly, for 
breaches of the forest law. The legislators of those days seem iojadicionsly to 
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be asserted widi perfect safety, tiiat government will never arrive 
at the perfection of which it is capable, till some very essential 
reform is obtained in our treatment of criminalflr. 

And aa frequent capital punislmients is an argument of the 
want of a regular polite, and a relict of barbarism in the consti<» 
totion of any society, so its beii^ still obstinately continued in 
use among us, tends to retam among the common people those 
barbarous manners, from which^llHs kind of punishment originally 
took its rise, and to check the progress of that humanity of 
spirit, wluch, happily for mankind, has of late been making such 
rapid advances in our part of the world. Let then the spirit of 
our ptfnishments correspond with the spirit of the times, 
in order that we may sooner attain that perfection of universal 
charily, which ought to be the governing principle oi the human 
mind. 

Indeed the advocates for capital punishments seem now in 
general to be aware of the wei^kness of ibeir ground, and at 
present seldom attempt to maintain it, except in cases of murder 
and high treason. Perhaps in the latter case it mvf sometimes 
be necessary : and in the fxmner. Scripture is brought in upon 
us, and requires, it is asserted^ the rigorous infliction of death* 



have followed^ in regalating a society, of w|iich tliey were properly the gover* 
DOiSy the example of that cotemporary hierarchy, which succeeded in its 
attempts to persuade mankind, that it could control the distribution of punish* 
ments under a constitution of government, of nvfaich its chief directors were 
likely to be ranked among the most nnwortfay members. As these held forth 
a rei^dar bill of indemnity for sins, with prices proportioned to their enormity ; 
so those published a similar list of prices for licences to commit crimes : and 
whereas; spiritually, you might blaspheme against the Almi|^ty for a trifle; so 
politically, for a stated price, yon might purchase the life of the king. A cqri* 
ous constitution, it must be confessed, where the supreme magistrate mi|^ b« 
murdered mift safety ; but where it was death to sh9ot a partridge ! 
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Now with respect to the institutions of Moses^ it is to be coft^ 
sidered, that they were made for the r^ulation of a very pecu* 
liar people, for very particular purposes. Their whole civil 
constitution seems to have been admirably adapted to the pro- 
gress then made in political advsmcement : but to have been 
at the same time so contrived, as to keep them where they were 
till the opening of a more perfect dispensation. All, therefore, 
diat we can fairly conclude from the instances of capital punish* 
ments, prescribed by the law of Moses, seems to be, that such 
punishments are not, in their own nature, absolutely and univer-^ 
sally, unjustifiable; for the God of nature, we may be assured^ 
would never contradict and overthrow the established laws of 
nature. But I can no more conceive that we are obliged, in 
this instance, to ' copy the Jewish code, than that we ought to 
have retained the law of retaliation* ; or that we are wrong in 
not adopting the whole scheme, without alteration, reserve, or 
addition. 

V 
But the punbhment of muitler by death, it is said, does not 

appear to have deduced its origin or obligation, from the law of 
Moses alone, but to have been required by the precept given to 
Noah and bis posterity'f : " Whoso sheddeth man's blood, by 
man shall his blood be shed," and consequently to be obl^atory 
upon all the descendants of that patriarch. I hope I shall not 
offend any one, .by taking the Uberty to put my own sense upon 
this celebrated passage ; and 'to enquire, why it should be deem- 
ed a precept at all. To me, I must confess, it appears to 
contain nothing more than a declaration of what will generally 
happen ; and in this view, to stand upon exactly the same ground 
with such passages as the foUowingj: : " He that leadedi into 
captivity^ shall go into captivity;" — ^^ He that taketh up the 



* Ex. xxi. 24. Lev. xxiv. 20. 
t Gefi. ix. d. ^ Rev. xv. 10. Mattzxhr. 52. 
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sword shall perish by the sword.** The form of expression is 
precisely the same in each of these texts ; why then may they 
aot 1)e all interpreted in the same manner; and considered not as 
commands^ hut as denunciations i And if so^ the magistrate will 
be no more bound by Ae text in Genesis^ to punish murder with 
deadly than he will, by the text in the Revelations^ to sell 
every Guinea captain to our West India planters. And yet how- 
ever just and proper such a proceeding might foe, I suppose no 
one will assert, that the magistrate is bound to it by either that 
or any other text in the Scriptures ; or that that alone would be 
admitted, as a sufficient reason for so extraordinary a measure*. 

But in considering the punishment of murder by death, upon 
the footing «f political advantage, which alone has any thing to 
do with the question, may it not justly be asked, what natural 
reason can be ^ven, why the loss of one member of society 
should necessarily be followed by the loss of another; and if 
none can be given, whedier the present practice on such occa- 
flons, is any thing more, than a barbarous expedient to get rid 
^f a difficulty, than hastily cutting a Jknot, because a little dex^ 
lerity is requisite to untie it. 

It would surely better become a wbe polilician to enquire, 
what are the springs which lead men to the commission of 
crimes ; and so to suit bis punishments to particular offences, as 
Ihat ihey shall in their own nature tend to prevent them, and 
correct their evil influence; i^nd not to inflict random punish* 
ments, merely to make the delinquent suffer. 

Now it will not be difficult to shew, that die principal springs 



f^ 



* Let it also be o1>seiTedy by those who will quote Scriptore npon the occa- 
aioBy that when Cain murdered Abel, God only set a mark upon him ; that |s 
;r«Dd«red hun inl^ousy— This if a Scriptore precedent f 
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of evil actions are, pride, laxaiy, md idleneis, ftansted by t)ie 
influence of bad examples. To correct the ill effects of these 
things, we at present confine our prisoners in a state of absol^ 
indolence, in the company of the most'detestable of dieir species, 
who encourage, instead of shamii^ them, with free access to 
the means of intemperance, the gaoler being generally a publican ; 
and after five or six months of this kind of discipline, we whip, 
banbh, or hang them. In other words, we cherish, as much as 
we are able, those principles, and confirm, beyond the possibi- 
lity of aQ;iendment, those habits which are the foundations of 
all vicious conduct ; and then Ibflict upon them a momentary 
punishmeot, which, if they survive, they return into society pre- 
pared by ourselves to become its most detestable members ; and 
if their punishment be the conclusion of their present existence, 
we have been doing them an injury which we cannot rispair, by 
contriving for the last months of their lives such a course of con- 
duct, as was sure to confirm their vicious principles and habits* 

Is all this rational and wisef does it manifest sound judgment 
or good policy i surely not : right reasen would suggest a velry 
opposite proceeding. To counteract the effects of idleness and 
luxury, and prevent the influence of bad company, it would shew, 
that it was much more eligible to apply the punishments of 
shame, hard labour*, coarse diet, and solitary confinement ; and 
these in different d^ees, according to the different enormity of 
the offences committed, and in proportion as they have arisea 
from one or another of these causes. 

Many advantages seem likely to rise from this mode of punish* 
ment That the certain infliction of hard labour would have 



* Diodonu Sicolus t^lls as, that Sabaco, king of Egypt, changed capital 
pnnishmentSy nvithmnch sncceu, uoito stated kinds of labour<«- Whose example 
Grotius recommeods. 
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more wflaeoce upon the mind of the offender, than the present 
Iwe probability of deatb> may naturally be supposed, and indeed 
has been frequently experienced. And the duratbn of the pu* 
mriinieBt wolild make n much deeper impression upon spectator^^ 
than the instantaneous execution of a criminal ; and would there- 
fore tend to deter more effectually from the commission of crimea 
in future. In suffering this kind of punbhment also, the offen- 
der is compelled, in some degree at least, to support himself by 
bia own labour, as long as he remains under confinement ; he 
will also form habits of temperance and industry, and thus be 
prepared for usefiihiess in the world, when the term of his pu- 
nishment is elapsed. And diat the reformation of the offender 
wall be very much promoted by some portion of solitary confine- 
ment (affording him opportunities of reflection, breaking him 
from the society of his old companions, 8cc.) has been sufficient- 
ly shewn by ^e excdlent Mr. Howard, in his state of the pri- 
aoBs in Holland*. 

Bat the best method, where it can be done, of amending our 
penal code, is to take away all occasion for its severe institutionsj 
by prevoiting, as much as possible, the crimes they restrain 
from b^Qg committed; or, in odier words, by having recourse to 
such previous expedi^itsf , as shall remove every prospect of 
advantage from their commission. Thus, while no odier pre* 

* See psrtiealariy kis story of tbe ikoenaker, ^o slwayi drank the beatths 
of hit friencb, the masten of the raBp4ioiue, for teaching hun lobriety aadin- 
dostry* 

f Laws which only take effect djMi««riorjy and propose the prevention of 
erimes by cutting off the deUaqoent, wUl nofor reform j iHiereas pradent pro* 
visions to coireet the morals, and pioper poniihments to counteract the piiad^ 
pks of crimuiaU4r> wiU have sure and lasting effects. Without soch promons, 
we may be makkig perpetaal aUeratioiis, bat shall in vam expect any sahitary 
fffeetf ; ve shdl vesamUe those patkmts, who are always taking pfayaic^ but 
win not alter their bad diet and intemperate modes of Uving. Grim. Law^ 
p. six. 
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cautions were used to prevent the coining of gold, than uakiiig k 
a capital crime, the offence grew every day more frequent ; but 
as soon as the late regulations respecting gold coin took plaee^- 
which entirely precluded every prospect of advantage from this 
practice, the offence died away of itself: and we now scarcely 
ever (I believe I may say never) hear of a single offender in this 
respect. 

These are the expedients which have hitherto been used in 
those countries, M'here attempts have been made to substitute- 
other punbhments'in the room of capital ones, and otherwise to 
reform the penal institutions; and they have, I believe, been 
almost universally attended viith success. The governments of 
China, Russia *, and Pnissia, having been foremost in these expe-> 
riments, while other, perhiaps, more perfect states, have not pur* 
1^ sued this laudable measure so far as might have been expected. 

Even in England this excellent work has not hitherto been ai* 
tered upon with proper spirit. Our penal laws have too fre* 
quently been the work of a few, influenced by various improper 
passions, and not directed by that coolness which legislators ought 
always to possess. They have too often be^n made upon the 
spur of the occasion, as Lord Bacon expressed it ; and when sc^. 
made, their revisal has been afterwards neglected f; or we should 
not in the eighteenth century % have had reason to acknowledge 
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* Grand iDStmctions for forming a code for the Roflsian Empire, $. 210. 

t If Lord Ashbnrton really was engaged, as we are told, in the revM, 
amendment, and digestion of our code of penal laws, bis <featb is much to be 
lamented by every iriend to humanity. 

After this, will not toy one acknowledge that Judge Foster, in the prefiiotf 
to his crown law, recommends its study with singular propriety, as a matter of 
umversal concernment ? *' For,^ says he, ^^ no rank or elevation in life, no np-t 
rightness of heart, no pmdence or circumspection of conduct, should tempt » 
man to eonclnde, that he may not, at some time or other, be deeply mterestecl 
m it." 

t Blackstone, vol.iv. p. 4. 
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with shame that stealing a swan *, breaking down a cherry-tree f, 
letting out the water of a fish-pond J;, being seen in the company 
of gypsies %, with upwards of one hundred and fifty other actions 
which a man is daily liable to commit || ; are declared by English 
acts of parliament, crimes worthy of instant death. 

Is not this a fact at which Englishmen should blush? and 
ought not our legislators to undertake, without delay, the great 
but necessary work of reforming these sanguinary and impolitic 
statutes ? Our country gloriously led the way in the abolition of 
torture ; let us not be ashamed to follow the good example which 
others have set us in return, and still further humanize our civil 
institutions. We shall then have performed a work for which 
posterity will regard us with gratitude ; and our age will then 
stand a chance of still acquiring the same reputation for humanity 
smd public spirit, which it justly merits for the encouragement it 
affords to improvements in the arts and sciences. 

^ Pal* Just c. clvi. t 31st Geo. 9, c. zlii. i 9th Geo. 1. o. X3di. 
$ $th Eliz. c. XX. II ]Raffhead's Index to Statates, 
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ABBVRmiir ofnot repealing old penal laws^ 10, 74. 

Abolition of capital panishments in all cases exeept treason and mardcr, 256. 

  — ^in America except for treason and miurdery lost by a single vote, ibii* 

i n many cases in Pennsylvania, ft56» 
Acceleration of execution, proposal for, 3. 
Accusations in En^land^ all public, 9. 
Adair, Serjeant, his opinion, 208. 

Alphabetical list of crimes punished by death in England, 83. 
Ambition, avarice, revenge, dictates of, adopted in forming criminal laws, 8« 
Amendment and revision of criminal law wanted, 9. 

 of the deliuqhent, 77'» 

of criminal hiw, duty of legislature, 78, 
Amsterdam, executions in, S43. 
America, penal laws of, S55. 

 different states of same offences differently punished, 957 • 
Antient common law, too scrupulous an adherence to, 9. 
Antwerp, executions in, 247* 

 , torture in, ibid. 
Avarice, ambition, revenge, dictates of, adopted in forming criminal laws, ft 
Appendix to thoughts on executive justice, 115* 
Arbitrary and uncertain penalties less inHicted in England than in other conn* 

tries, 9. 
Arson, t02. 

not capital in Pennsylvania, 275» 

Attempt to prevent prevalent offences by capital punishment, 3. 

Attention and care of the legishiture ought to be equal to the importance of 

criminal law, 8. 

 want of, in framing new penal laws, 9* 

Authority for inflicting the pnnishinent of death, doubts of, 3, 6, 10, 20, 47, 

55, 74, 121, 170, 289, 292. 
Augsburg, executions in, 241. 

B 

Bacon, Lord, his opinions, 6U 

Banishment, 221* 

Beccaria, Monteaqnien, &€• on the hnpolicy of the laws of their own country, 

9, 18. 
Bentham, his opinions, 211. 

Bills, supported, and penalties enacted, by the interests and passions of a fow, 9. 
Bhickstone, his opinions, 8* 
Boerliave, his sentiments iq>on seeing a c rimmal, 2. 
Bradford, his pamphlet, 248. 
Burglary, its freqneney in England, 96, 197. 
— ) doubts whether it ought to be capital, 19ft. 
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BnfgUifyy different ofiences indnded under this word, Sit. 
— — not capital in Pennsylvania^ 265. 
Bmnswick, ezecations in, 843. 

C 

Capital ponislmient, anthority for inflicting, doubted by good men, 5. 

 » frequency of, rarely prevents crime, ibid, 

, prevents detection, ibid, 

' , not necessary, because efEicacioos, 14. 
, necessary in all states, 184. 

 ' , ought not to be agsravated by torture, ibid, 

, doubt if ever beneficial where pardons are allowed, 250u 

, opposed by all the most respectable authors, 289. 

 '■ " , argues incapacity in legi8lator^90. 

^-^, origin of, iotd. 
Capital offences in France before the revolution, list of, 89. 
Care and attention of the legislature ought to be equal to the importance of 
criminal law, 8. 

want of, in framing new penal laws, 9. 

Causes of pardons, 4. 

Caution requisite in framing criminal laws, 14. 
Certainty of punishment, necessity of, 78, 95, 97, 116, 117^ 

, its nature and advantages. 147. 

 '• , for every offence unattainable, ibid. 

' > , how procured, 154. 

 , depends upon th^ approbation of the laws, 220. 

, prevents crime, 251. 
, Its importance, 252, 281, 287. 
Character, general opinion that evidence shonld he received of, 73. 
Charge to grand jury by Mr. Baron Perryn, 118. 
Christianity, spirit of, to reform and to advance kindness, 46, 47. 
, san^inary laws inconsistent with, 48. 
, punishment of death inconsistent with, 60. 
Christians, doubts whether they ought to punish capitally, 121* 
Chinese authors, opinions of, opon severe laws, 36% 
Chma, laws of, 16. 
—— punishment in, 44* 
Churkson, Mr. his opinions, 45. 

Cler^, benefit of, extended to persons who cannot read, 81. 
Coiaiiig, punishment of, in Pennsylvania not capital, 271. 
'  and in other states, ibid, 
Colqnhoun, Dr. his opinions, 70. 
Common law antient, too scrupulons an adherence to, 9. 
Committee to revise laws once a century, 10. 
Complication of English penal laws, 199. 

Continuance of barbarous laws, caused by negligence of legislators, 248. 
Corruption by disobedience to laws, 29. 
— — — by severe laws, 39. 
Corporal punishment not allowed in Philadelphia prison, 50. 

^pains, substitution of, for capital punishments, 188. 

Criminal law, upon what principles it should be founded, 8. 

 shonld be comformable to truth and justice, t6td. 

 . to hiimanity and the rights of mankind, ibid, 

 may be modified, according to necessities of state, ibid. 

> care and attention of the legislature ought to be equal to its im- 

portance, ibid. 

, particulars wantbg revision and amendment, 9. 

in eveiy country of Europe more rude and imperfect than civil 



law, t»td. 
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Crimioal law in EngUuifly atate of, 105. 
— — -— ^ prosecutions, motiYes for, 128. 

jurisprndence, progress of tbi» science, tMd. 
Criminal, state of his mind when violating the law, 149. 
Criminals in England, committing offences after acquittal, 73. 
Crime and punishment, disproportion of, fi, 5, 4. - 
i— , frequency of, rarely prevented by capital punishment, 5. 
— -, misery of, 71 . 
>-"-—, frequency of, in England, 72. 
— — , mode of estimating its enormity, S3, 76, 80* 
— -, occasioned by pardons, 117. 
— — , occasioned by nope of mercy, ibid. 
— , against nature, 264. 

Xrimes more accurately defined in England ^an in other countries, 9. 
— — — - and punishments^ proportion between, 15. 
— — — more effectually prevented by certainty, than severity, 18b 
  punishable by death, ought to-be clearly defined, 16S. 
-— ^— punishable by death in England, 82. 

-^^— diminished by one half, since the mitigation of severity in America, SS, 
Crown law in England more perfect than in other countries, 8. 
Cmelty and cowardice, inseparable^ 197. 

D 
Damien, 194. 
IDeath, the greatest of all punishments known to man, 4, 250* 

, should be reserved as punishment for miurder, 4. 

, fear of, its forc^und efi^ect, 22, 93. 

, infliction of, supposes a new crime, 23. 

, punishment of, its effect upon acco]|q;>lice8, 4, 5. 

, at once uselful and useless, 23. 



,. ought to be in private, 33* 

, for example, 105. 

, as prevention, 225. 

>, its importance manifest in criminal courts^ 250. 

, proposal to throw mnrderera into a den of wild beasts, 33. 



Denmark, executions in, 243. 

, laws of, 174, 252. 

Decemviri, laws of, 15. 

Desertion, 37, 251. 

Delinquents in England judged by their equals, and personally nnbzceptionable 

to them, 9. 
P^tection, prevented by capital punishment, 5. 

, of early crimes, its importance, ibid. 

Disproportion ofcrime and punishment, 2, 3, 10. 

Difficulty of prerention, not a sufficient jnstffication for jprniishing capitaByi 14t 

Different feelings excited by capital punishments for different crimes, 211. 

Dormant laws, list of, 10. 

Doubts of the authority for infficting capital punishments. 3. 

Duty of individuals to point out evib, 10. 

Draco, his laws, 47, 79, 119, 120, 127, 130. 

Eden, his opinions, 179. 

Education, its importance, 54, 80, 156, 253. 

Efficacy of severity, opinion of, 3. 

 ' lasting, given to sanctions which ought to have been tempovsiy} 8« 

Effects and mitigation of punishment in Pennstytvaniai 262, iMT» 

Sogland, tortare nnknofra iOi 9. 
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Engjandy* crown law more perfect than in other copntrieii 9« 
  , penalties less uncertain and arbitrary) i^ 

I all accusations {Miblic, and trials in the face of the world, Und. 
f delinquents ioy judged by their equals^ personally unexceptionablf 
to them, ibid* 

law, severity of, 17. 

severe, and crimes nnmeronsi 251. 



imen daily offend against laws, 174. 
Bnarting of penalties which affect the whole, opght not to be left to a few, 9. 
EniHrmi^ of crime, reason for punishing with deaths 11* 
Erasmus, his opinion, d9. 
Estimate of malignity of offence, 3. 
Europe, modern laws of, tSU 
Evils of mitigation of sentences, 4. 

, dormant laws, 10. 
Example, 77. 

, what punishments best for, 78* 

  - , punishment considered as, 276* 
Execntiott, projposal for acceleratiim^, 3. 

■- , excites compassion and indignation, $i» 

, its effect on the multitude, toid* 

, number o^ in England, 104. 

, number of, in England, shocking to hmnanity, Mf. 
■■»  , of innocent men, ^43. 

, of Ann Hurley and M. Spalding, HIO* 

, places of, deserted, 284. 
Executioner despised, S5. ** **- 

^ detested, 284. *f*^ 

Executive Justice, thoughts on, 95* 

Exile, 31. 

Experience of past times, shews the inefficacy of capital pnniahment, 3* 

——-^ of all nations in favor of capital punishments, 9& 

Expense of prosecution should be defrayed by the public^ 7f • 

Feelings in favor of all but murderers, 4. 

Fear and hope, their effects, 18. 

— -of death, its force and effect, 2f, 33, 

Fine, 49. 

Florence, executioiu in, 246. 

Forgery, 12, 34,47, 200, 150. 

^, of negotiable securities, 9$« 

  , of securities not negotiable, t6td« 
— — — — , amongst tiie Romans, 201* 

. , multiplicity of English laws relating to, 202. 

 I , oudu not to be punished capitally, 259. " 
-, and is not in most states in America, t6td. 



France, laws of, 16. 

— , certainty of laws in, 97. 

, capital offences in, list of before the revolution, 89* 

Franklin, Dr. his letter, 161. ^ 

Frankfort, executions in, 244. 

French ideas of frequency of burglaries in England, 96. 

Frequency of crimes in England, 96, 106, 165, 225. 

■. .  , not sufficient reason for punishing with death, 14. 

Frequimcy of o^tal pnni^hiHVBnls rarely prevents crime, 5. 
  —  prevents detection i&td* 

i lom its effect, 137; 
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Gamino, pimisbable by deatb in Japan, 40. 

Gaoler in Pbiladelphia prison, 50. 

Geneva, executions in, 247. 

Goldsmitfay Dr. his opinions, 165. 

Grand juries, cautions to be obserted by, tt$* 

H 

Hanoino in chains, 8, 189. "- 

Hale, Sir Matthew, his sentnnents, 13. 

Hard labour, 78, 146, 176, S54, S80, f 94. - 

Hanover, torture in, 24 1. 

High treason, 8, 9. 194, 195. 25S. 

Hope that juries will acquit, from severity of the pumshment, 87. 

— — of avoidinji; detection^ ibid, 

— — of tampenng with evidence^ ibid* 

— of mercy from same cause, ibid* 

— ~ occasions crime, 116. 

Howard, 228. 

Holland, executions in, 240. 

Horse stealing is not punished with death in some states in America, 257. 

Humanity and the rights of mankind, criminal law should be comfonnable to, 9t 

Human sacrifices, 26. 

I 

Idlbmbss, parent of crime, 177. 

Ignominy, power of, 280. 

Imprisonment, 23, 49, 198, 249. 

Improvements in the criminal law of England, 81, 82. 

Impropriety of discontininng pardons in England, 150. 

' of aggravating Uie punishment of death, 197. 
Importance of criminal law oognt to be equalled by cave and attention in tht 

legislature, 8. 
Impunity of criminals causes crime, 38, 252. 

evils o^ 182. 

Inattention in making oflfences, capital la England, 74. ** 

Increase of punishment, proposal for, 3» 

of rapine, notwithstanding severe penalty, ibid. 
— — — of violence notwithstanding severe p^ialty, i6id» 
Inefficacy of capital punishment from the experience of |Mist times, t6tif. 

of former punishments not a sufficient justification for punishing capi* 

tally, 14. 
Inconsistency of penal laws of England, 132f 133. 
Indian law, 251. 

Infiimy ought to be the heaviest part of punishment, 38. 
Inhumanity and mistaken policy of the laws of other nation* pointed out by 

Montesquieu, Beccaria, &c. 9. 
Innovation, caution viith which it should proceed, 256. 
Innocence, upon what principle punishable, 138. 
Insufficiency of the present laws of England, 72. 
Insults to men on the scaffi>ld, 185. 
Interests and passions of a few, enact penalties which affect the whole, 9. 

J 

Japan, laws of, produce contempt for deatb, 40, 139. 

, punish all crimes with death, 40. 
' • f mildness of their education, 40. 
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Japan, lawi of, prodace civeltyy 42. 
Jewish law respecting panishment of death, 121. 
Judge ought not to have discretionaiy power to pnnish capitally, 177. 
 , contrast between him and the condemned prisoner, 26* 
~, improper lenity of, 7, 103, 1 19. 



— , on circuits, 108. 



-<--, bis power to reprieve, 159. 
Justice and truth, criminal law should be conformable to, 8. 
Justices of peace, their power of doing good, 157. 
Juries, their lenity when laws are severe, 154. 



Kelynob, 207. 

Kuoot, description of, 345. 



Laboor, 49, 57^ 58. 

Larceny IVom house capital in England, 198. 

, in what cases capital in England, ibid. 

Laws, criminal, in every country of Europe, more imperfect than civil law, 9* 

— >- — ^ dormant, evil of, 10. 

— i — , made on a sudden, evils of, 7, 9, 37, 74. 

, enacted for a temporary purpose, should not be permanent, 8, 903. 

— — — , in the first concoction, want of attention to principles, 8. 
, penal, new ones, want of care and attention in framing, 9. 
— — , of punishment, 19. 
— -— , of Japan, 40. 

Lawyers, English, their commendation of existing lawa^ 54. 
Lawyer, his mode of considering proposals for improvements, 55. 
— '■'•■■, mode in which it was treated two centuries a^, 55, 59, 
Leeuwarden, executions in, 241. 
Legislature, in England, confides in the judges, 126. 
, doubts of the propriety of this, 126, 127. 
Lenity, its beneficial efiects, 7. 

— , improper, 116, 117. 

Lies, punishable in Japan by death, 40. 

List of crimes punishable by death in England, 82. 

of capital offences in France before the revolution, 89, 

Love of power, cause of punishment of death, 1. 
-^— of superiority, cause of punishment of death, iM. 
Lysander, his decree, 39. 

M 

Malionity of an offence, how estimated, 3. 

Mala prohibita, et mala in se, 11. 

Man executed for not being able to read, 207. 

Men naturally cruel, 181. 

Means disproportionate to the end, hastily employed to check prevalent 

offences, 9. 
Mercier, 174. 

Mildness of punishments, 18, 205. 
— - — , as efficacious as severity, S7. 
Mitigation of sentences, evils of, 4. 

of puninhment should advance with knowledge, 253. 

Mistaken policy and inhumanity of the local constitutions of other natioos 

pointed out by Montesquieu, Beccaria, &c. 9. 
More^ Sir Thomas, seems to be the first author in favour of lenity, 7> 51* 
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Montesqiiieay Beccaria, &c. on the impolicy and inhiunanity of the laws of .their 

own country, 9, S6, 
Mosaicallaw, 56. 
— — — as to punishment of mnrders, 189. 

for punishing theft, 162. 

Motives^ temporary /induce persons to enact penalties^ 9. 
Modes of preventing crime, 41. 

-— ^ , obtaining acquittal in England, 72. 

Murderers have not the feelings of the public in their favour, 4. 

Multiplicity of capital punishments encreases crime, 73. 

 of capital oflfences in England, 209. 

Munich, executions in, 242. 

Mnrder, 274. 

'm " .», punished by death, 4, 11, 12, 274, 282, 291. 

N 

Nations affected by penalties enacted by the interests and passions of a few, 9. 

Natural sentiments respecting punishment of death, 220. 

Necessities of state, criminal law may be modified to, 8. 

Negligence of legislators respecting punishment of death, 248. 

New penal laws, want of care and attention in framing, 9. 

Not repealing old penal laws, absurdity of, 9. 

Number of offences capitally punished in England, 17, 47, 73, 132. 

— — « of convicts in England, 171. 

Nnndcomar, execution of, 65, 

O i 

I 

Oath of jurymen, 110. i 

Obsolete laws in England, 173. . ' 

should be repealed, 63, 75, 126, 151, 181, 203. 

Objection to pardons, 3. ^ 

Objects of punishment, 249. 

Observation of a prelate upon seeing an offender going to be ex^cnted, 284. 
Observations upon thoughts on executive justice, 128. 
Offence, malignity of, how estimated, 3. 
— — , punishable by death in England, 202. 
Old penal laws, absuidity of not repealing, 9. ' --« 

, Opinion of the efficacy of severity, 3. 

, that the multitude of penal laws in England is beneficial, 174. 

Origin of capital punishments, 162, 224. 

Pain, continuance of, effects, 22. 

— , intenseness of, effects, 22. 

Pale^, Dr. his sentiments, 28* -^ 

passions and mterests of a few, enact penalties, which affect ^e whole, 9« 

Past times, experience of, shews the inefficacy of capital punishment, 3* 

Pastoret, 87. 

Parliamentary revision of onr penal law, 75. 

Pardon, 3, 4, 45, 107, 148, 266. 

, occasions crime, 117, 

, origin of, 227. 

— , natnre o^ ibid* 

— f in England, a|pproved by the legislature, 152. 

Pardoned* number, 87. 

Penal law, evils of, 

^'*"  9 1. CotrdoDy 212. 
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penal law, 2. The snfferiiigs, 219. 

, 3, Apprehension, ibid, 

— , 4. Fatee proBecutions, ibid* 

, 5. Derivativte evil, ibid^ 

■> justice, different modes of administering, 28. 

, few offences and certain, 2i8. 

, many offences and uncertain, ibid* 

, this mode preferable, 28. 

, this mode adopted in England, i6td. 

 f reasons of this, 29. 

— , result of refinement, 171. 

— — , of England not severe, 63,112. 
— — , two centaries ago, 72. 

, present time, tWd. 

, old, absurdity of not repealing, 9. 

-, new, want of care and attention in framing, 9. 



Penalties, enacting of, opght to be considered without passion or prejudfieo, 9. 
, probable consequences ought to be foreseen, and how ilkr ade^tmt^ 
to the ctU, 9. 

', affecting the whole, ought not to be left to a few, 9. 



Penitentiary houses, necessity for, 78, 147, 170. 

, in Pennsylvania, 272. 

Pennsylvania, excellent laws of, 48, 49, 260. 

Persons induced by temporary motives to enact penalties, 9. 

, number of, acquitted in England every year, 86. 

— , condemned to die in England every year, 87. 

Permanent, uniform, and universal principles, criminal law should be founded 

upon, 8. 
Pity excited by severity, 4. 
Plato, 95. 

Political regulations established by factions improperly retained, 8. 
Police, good advantages of, 70, 159. 
Portian law, 15, 74, 184. 
Power, love of, cause of punishment of death, 1. 

, of legislators to punish capitally, 10. 

Prisons, scenes of protaneness, 165, 222. 
— , coBunittee for alleviating miseries of, 49. 

, in Philadelphia, ibid» 

-, their bad effects, 294. 



Principles upon which criminal law should be founded, 8, 179. 

, of capital punishment, that the people belong to the princei 40. 

Private wrong merged in public, origin of this opinion, 274. 

stealing ought not to be punished by death, 198. 

Pride, its effect on punishment, 9. 

Proportion between crime and punishment, 2, 3, 4, 5, 9, 15, 18, 19, 58» 42, 55, 

76, 78. 80, 128, 142, 171, 179, 193, 200, 208, 213, 225, 252, ^7, 280, 

285, 293. 
Proposal to increase punishment, 3. 
 for acceleration of execution, ibid. 

Prosecutions should be facilitated in every mode, 78. 
Protestants, 190. 

r ^ burnt in three years in England, 191. 

Punbhment of death improper, 136, 282. 

, how inflicted by the Romans, 163. 



Punishments should be. 



1. Susceptible of increase and dimihutiOdy 37, 76, 21S. 
, 2. Uniform, 215. 
, 3. Commensurable, 2, 3, 216. 
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PnnishmentB Bhonid be, 4. Analogons to offence, 135, 216, tto, 

"» 5. Exemplary, 23, 32, 77, 163, 249. 
f 6. Economical, 212, 218. 
-, 7. Remissible, 218. 



-, 8. Tending to reform, 32, 219. 
-, 9. Preventive, 78, 281, 219, 295. 
-, 10. Retributive, 219. 



Punishments, chronic, 226 

> public, produce crimes^ 19, ^76, 281. 

I - -f !• By the fortitude of criminals, 277. 

• 'f ^* By their insensibility, ibid. 

'—^~'^— -, 3, By their distress, 278. 



public, for murder, 21, 224. 

— , choice of, 215. 

, objects of, 77. 



> 4. By the indignation against them, ibid. 

> 5. By the indifference of spectators. 
25, 279. ' 

— , 6. By publishmg crime, ibid. 



, should not offend established prejudices, 220. 

— — 9 increase of, proposal for, 3. 

— — —— — -, unpopular, if badly chosen, 220. 

Punishment of death m England, SO. 

, causes of its frequency, 



-, much liberty, 30, 31 
-, great cities, ibid. 
'9 want of a more proper punishment, iHd. 
-, not necessary, 21. 
-, not useful, 21, 249, 251. 
does not prevent crime, 21. 



, doubt if ever necessary, 252. 
r—» negligence of legishitors respecting, 248. 

Q 

Quaker legislators wonld abolish capital punishment, 48. 

— >  endeavour to reform offenders, 45. 

" by relip;ious instruction, 46. 

c— by patient attention, ibid. 

R 

Rapine, mcrease of, notwithstandmg severe punishment, 3- 

Rape^ not capital in Pennsylvania, 271- 

Ravailiac, execution o^ 194. 

Reading:, being able to, a reason for not being punished capitally, 81. 

R^onmg in favour of capital punishments may be urged in defence of 

torture, 142. 
Rebellion, its enormity, 76. 
Reformation destroyed by public punishment, 276. 

•"~— 1. by being connected with infamy, ibid. 

r— 2. by being of short duration, ibid. 

— — 3. by increasing propensity to crime, ibid. 

• of offenders, 255. 

of crimhials, 144, 146, 255, 273. 

— — of English penal law, necessary, 205. 

on robbers and burglars, its difficulty, 31, 265. 

' duty of legislators, 170. 

Reform, objections to, 64, 65. 
 , opposition to, 27. 
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Keligions instraction neglected in prisons, 4T« 
Remedies for panishment of death, 56, 
Reparation by criminak to society, 5, 78. 

 to the public, part of panishment, 78. 
Repentance of criminals, 1, 5. 

Report of the house of commons on temporary law, 75. 

Resentment, 2S4. 

Retribution, 77. 

Revision of our laws, necessity for, 9, 75, 129, 135, 157, 205, 296. 

 of laws, custom in Athens, 63, 

Revenge, ambition, avarice, dictates of, adopted in forming criminal laws, ^ 

— — — , not a motive for punishment, 179, 249. 

' ' , impropriety of legislature sanctioning it, 137. 

Rights of inflicting capital punishment, doubts of, 3. 

Riots, of, 76. 

Roman law, 21, 43, 56, 177, 251. 

, as to the dfead body of a murderer, 189. 

Rome, executions in, 246. 

Robbers reasoning upon contrasting sanguinary laws and slavery, 24^ 25* 

Robbery not capital in Pennsylvania, 264. 

— in Denmark, 270. 

of the mail, 150. 

Russia, 177, 296. 

*— — , law of, 13, 244. 

• , punishment in, 44. 

— — , executions in, 245. 

S 

Sacrifices, human, 26. 

Sanctions intended to be temporary, lasting efficacy given to, 8. 

Sanguinary laws, bad symptom of the dbtemper of a state, 15, 203« 

• , distemper of a state, 203. 

9 number of, proof of the weakness of the legislative or e)[een- 

tive power, 16. 
Sanguinary, improper t^rm, 126. 
Savages tender of life, 171. 
Saxons had scarcely any capital crime, 171. 
Scale of punishment, 16, 76. 
Scripture, passage in, supposed to justify capital punishments, 282. 

!— -, examination of its supposed justification of capital punishment, 292f. 

Sentence for high treason, 195. 

Sentences, mitigation of evil attending, 4r. 

Servants in Philadelphia prison, 5^. ^ 

Severe laws, proof of decline of public morals, 36. 

..^ , and decay of government, 37. 

, cannot be executed, 132, 139. 

Severity and certainty, 18, 61. 

of laws, 9, ^9 128, 135, 199. 

' ' , its tendency to defeat punishment known by criminals, 6, 

— — < , doubts wliether it ought not to produce impunity, 5. 

—  , more tit for monarchies than republics, 36. 

, prevents discovery, 7. 

•, prevails in corrupt states, 180. 



-, retards execution, 288. 
-, prevents prosecution, 17. 
-, produces acquittal, ibid^ 
-, or mitigation, ibid, 
- or i^ardon, iM4^ 
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Severity of lawS; 



offenders calculate upon escape, 17. 

in England may be Mifely relaxed, 173. 

oudit not to be increased, 208. 

barbarizes public feelings, 18, S5, 42, 1S7, 197, 227, 291, 251. 

opinion of its efficacy, 3* 

increases crime, 5, 6, 7, 15, 18, 38, 42, 51, 54, 69, 73, 87, 

88, 106, 136, 148, 149, 170, 179, 180, 200, 204, 225^ 

227, 251, 257, 267, 272, 287. 
of punishment, 18. 
consequences of, ibid. 
destroys the proportion between crime and ponishment^ 

19, 136. 
occasions impunity, 19. 
effects of, 74. 

defeats itself by excitios pity, 4. 
diminishes abhorrence for crime, 33. 
pity for criminal, ibid, 
what proper, 22. 
no excuse for, 139. 



Shame, 294* 

y ceases to attend punishment improperly inflicted, 38, 



-, its effects, ibid. 



Slavery, 23, 56. 

Sloth, 224. 

Solitary confinement, 269, 294. 

Stealing privately ought not to be punished capitally, 30. 

Stoics* opinion of the equality of crimes erroneous, 55. 

Superiority, love of, causeofpunishnient of death, ibid» 

Sweden, 252. ' 

   , executions in, 244. 

D 

Tablv of prisoners tried in one year, at the Old Bailey, 86. 

, of offenders and offences in Enghmd, for different periods, 228, 229, 

230, 231, 232, 233, 234, 235, 236, 239. 
^ in Scotland, 237, 238. 

-, in Ireland, 239. 

-, of punishments in Pennsylvania, 263. 



Tableau de Paris, extract from, 174. 

Temporary motives induce persons to enact penalties, 8. 

Theft ought not to be punished capitally, 55. 

not capitally punished by the Mosaic law, 56. 

how punishable by laws of Plato, 152. 

in England, 163, 177. 

— — , mode of punbhing, 55, 57. 

, domestic, ought not to be punished capitally, 178. 

Hiirteen persons executed in Enghmd for being in company with gypsies, 203. 
Times, past experience of, shews the inefficacy of capital punishment, 3. 
Torture unknown in England, 9. 

 used in Hanover, 241. 

- first abolished in England, 297. 
Torments, 20, 182. 
Transportation, 32, 177, 187, 221. 
Treason, its enormity, 76. 
Trials m England all public, 9. 

Truth and justice, criminal law should be conformable to, 8. 
'— — will ultimately be prevalent, 27, 



SIO INP^X. 



Tuscany, law of, 259, 282. 
Turner, his opinions, 985. 



U 



Uncertainty of panishment in England, 98, lOlf, ti7f 

' causes o^ 104, $25. 

Utrecht, executions in, 341. 



Violence, increase of, notwithstanding se¥Qr« {mnishinent, 3* 

Violating the hw, 148. 

Voltaire, his commentary ^n Beccaria, 176. 

W 

Wheel, breaking upon, 37, 175. 

Witnesses, their reluctance to enforce severe laws, 155. 



FINIS. 



J. M'C^«ery, Fiiater, 
Black Hone Conrt^ FleeVSti«et^ London. 
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